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Since the establishment of the Children’s Court Clinic pursuant to the Children’s Court Rule 2000 and the commencement of sections 52-59 of the Children and Young Persons (Care and Protection) Act 1998 (“the Act”), the Children’s Court has had the ability to order an “assessment” of a child or young person and/or a parenting capacity assessment of a person who has or is seeking parental responsibility for a child or young person. However, although Assessment Orders have been possible for some time now, are used extensively by the Children’s Court and are often applied for by parties to care proceedings (in particular by the Department of Community Services (“DoCS”), there are still several controversies surrounding their use. In this paper, I will set out some of the major controversies and suggest possible arguments for or against particular interpretations of the law surrounding Assessment Orders.

1. Is an Assessment Order a “Care Order”?

The first controversy involves the question of whether an Assessment Order is a Care Order within the meaning of Chapter 5 of the Act. If so, can an assessment even be ordered without the Court first finding that one of the grounds set out in section 71 is proved by the balance of probabilities? I have raised this issue on several occasions, including before the Act was even commenced, but the relevant sections have not been interpreted in regards to this question by any superior court to date.

Under a strict construction of the Act an application for an Assessment Order is quite clearly an application for a Care Order and as such would be required to comply with all of Chapter 5’s requirements for the conduct of such applications. Section 60 states:

“60.   Definitions 

In this Act: 

"care application" means an application for a care order. 

"care order" means an order under this Chapter for or with respect to the care and protection of a child or young person, and includes a contact order under section 86. 

"care proceedings" means proceedings under this Chapter.

Applications for Assessment Orders are found in Chapter 5 of the Care and Protection Act (the Chapter referred to in section 60), although they are found in Part 1 of that Chapter rather than in Part 2 where most of the “other” Care Orders and procedures for care applications are found.  Thus an Assessment Order is an order “made under this Chapter”. Further, an Assessment Order, whether made in relation to the assessment of a child or of an adult who has or who is seeking parental responsibility for a child, is quite clearly an order “with respect to” the care and protection of a child or young person. Such an order will result in the Children’s Court and all parties receiving an expert opinion on:

(a)
the child or young person’s needs, such that everyone will know what is required to care for and protect that child or young person, and/or 

(b)
the abilities of a person who has or who is seeking parental responsibility for a child/young person to actually meet that child/young person’s care and protection needs.

The ramifications of construing the Act to include an Assessment Order as a Care Order are many. First, unlike applications for Emergency Care and Protection Orders (‘ECPO’s’), which are also in Part 1 of Chapter 5 but which have, by section 45(4) been exempted from compliance with much of the procedural requirements of Part 2), an application for an Assessment Order must comply with ALL of the procedural requirements for Care Applications. Therefore, the application for the Assessment Order must comply with sections 61, 63, 64, 65, 66, 67 and 68, the relevant portions of which are set out below:

61.   Applications for care orders 

(1)
…

(2)
A care application must specify the particular care order sought and the grounds on which it is sought. 

(3)
The order sought may be varied, but only with the leave of the Children's Court. 

63.   Evidence of prior alternative action 

(1)
When making a care application, the Director-General must furnish details to the Children's Court of: 

(a)
the support and assistance provided for the safety, welfare and well-being of the child or young person, and 

(b)
the alternatives to a care order that were considered before the application was made and the reasons why those alternatives were rejected. 

(2)
The Children's Court must not: 

(a)
dismiss a care application in relation to a child or young person, or 

(b)
discharge a child or young person who is in the care and protection of the Director-General from that care and protection, 

by reason only that the Children's Court is of the opinion that an appropriate alternative action that could have been taken in relation to the child or young person was not considered or taken. 

(3)
Subsection (2) does not prevent the Children's Court from adjourning proceedings. 

64.   Notification of care applications 

(1)
Persons having parental responsibility 

The Director-General is required to make reasonable efforts to notify the parents of a child or young person of the making of a care application by the Director-General in relation to the child or young person. 

(2)
Children and young persons 

The Director-General is required to notify a child or young person who is the subject of a care application of the making of the application. 

(3)
A notification under subsection (2) is to be made in language and in a manner that the child or young person can understand having regard to his or her development and the circumstances. 

(4)
Application for care order 

In particular, the Director-General must, as soon as practicable after a care application is made in relation to a child or young person, cause a copy of the application, together with copies of all supporting affidavits and other documentary evidence that accompanied the application, to be served on the parents of the child or young person who can reasonably be located, subject to section 64A. 

(5)
The copy of the care application must be written and arranged in such a form that there is a reasonable likelihood that its contents will be understood by the person on whom it is served. 

(6)
Effect of failure to comply with this section 

Failure to comply with the requirements of this section in relation to a care application does not invalidate the application or any decision of the Children's Court on the application. 

65.   Preliminary conferences 

(1)
After copies of the care application have been served in accordance with section 64, a Children's Registrar of the Children's Court is to arrange and conduct a preliminary conference between the parties, unless the Children's Registrar is of the opinion that the holding of such a conference should be deferred until a later time in the proceedings. 

(1A)   Despite subsection (1), a Children's Registrar may dispense with the requirement for a preliminary conference between the parties if: 

(a)
there has been a defended hearing in relation to an application for an assessment order under section 53, an interim care order under section 69, or a care order under section 70, and the Children's Registrar considers that no useful purpose will be served by a preliminary conference, or 

(b)
the parties consent to dispense with the preliminary conference, or 

(c)
there are circumstances, identified by the Children's Court Rules, in which the requirement for a preliminary conference may be dispensed with. 

(2)
The purpose of a preliminary conference is: 

(a)
to identify areas of agreement between the parties, and 

(b)
to identify issues in dispute between the parties, and 

(c)
to determine the best way of resolving any issues in dispute, including by referring the application to independent alternative dispute resolution, and

(d)
 if it is not appropriate to refer the application to independent alternative dispute resolution, to set a timetable for the hearing of the application by the Children's Court, and 

(e)
to formulate any interim orders that may be made by consent. 

(3)
A party may be legally represented at a preliminary conference. 

(4)
… 

(5)
… 

66.   Leave to withdraw care application 

(1)
A care application may be withdrawn by the person who made the application with the leave of the Children's Court. 

(2)
An application for leave to withdraw the care application must be accompanied by: 

(a)
a statement that indicates how the issues that caused the application to be brought have been resolved, or 

(b)
a care plan that specifies how those issues are proposed to be addressed. 

67.   Children's Court order not limited by terms of care application 

The making of a care application for a particular care order of the Children's Court does not prevent the Children's Court from making a care order different from, in addition to, or in substitution for, the order for which the application was made, provided all prerequisites to the making of the order are satisfied. 

68.   Leave to file further documentary evidence or amend application 

A party to proceedings: 

(a)
may file further documentary evidence in connection with a care application, and

(b)
may amend a care application, 

with the leave of the Children's Court. 

By applying these procedural requirements to Assessment Orders, the parties and the Court can be sure that the applicant for the order has considered alternative actions before seeking the Assessment Order (for example, where DoCS is the applicant, it should attempted to gather the information through other means, including by attempting to obtain the parties’ consent to an assessment other than by way of Court order and by persons other than the Children’s Court Clinic). In addition, where a party to the application for an Assessment Order does not consent to the order, the matter could be referred to a preliminary conference to sort out whether there is another means of obtaining the required information and/or whether and how the matter should proceed to a defended hearing. Even where there is consent to the Assessment Order, a preliminary conference could be used to settle the terms of reference to the Children’s Court Clinic and the documents that should be supplied to the Clinic to assist it in undertaking the assessment (this is would be particularly useful given some of the practical issues surrounding applications for Assessment Orders). 

Finally, and most importantly, applying section 61 to Assessment Orders would mean that, when applying for an Assessment Order as the sole Care Order sought on the application, DoCS must specify in its application one of the grounds set out in section 71 and must file evidence in support of that ground. Whether an application for another final Care Order is on foot or not, no Assessment Order could be made unless a Court found, pursuant to section 72, that this ground is proved by the balance of probabilities. Sections 71 and 72 are set out below:

71.   Grounds for care orders 

(1)
The Children's Court may make a care order in relation to a child or young person if it is satisfied that the child or young person is in need of care and protection for any of the following reasons: 

(a)
there is no parent available to care for the child or young person as a result of death or incapacity or for any other reason, 

(b)
the parents acknowledge that they have serious difficulties in caring for the child or young person and, as a consequence, the child or young person is in need of care and protection, 

(c)
the child or young person has been, or is likely to be, physically or sexually abused or ill-treated, 

(d)
subject to subsection (2), the child's or young person's basic physical, psychological or educational needs are not being met, or are likely not to be met, by his or her parents,

(e)
the child or young person is suffering or is likely to suffer serious developmental impairment or serious psychological harm as a consequence of the domestic environment in which he or she is living, 

(f)
in the case of a child who is under the age of 14 years, the child has exhibited sexually abusive behaviours and an order of the Children's Court is necessary to ensure his or her access to, or attendance at, an appropriate therapeutic service, 

(g)
the child or young person is subject to a care and protection order of another State or Territory that is not being complied with, 

(h)
section 171 (1) applies in respect of the child or young person. 

(2)
The Children's Court cannot conclude that the basic needs of a child or young person are likely not to be met only because of: 

(a)
a parent's disability, or 

(b)
poverty.

72.   Determination as to care and protection 

(1)
A care order in relation to a child or young person may be made only if the Children's Court is satisfied, on the balance of probabilities, that the child or young person is in need of care and protection or that even though the child or young person is not then in need of care and protection: 

(a)
the child or young person was in need of care and protection when the circumstances that gave rise to the care application occurred or existed, and 

(b)
the child or young person would be in need of care and protection but for the existence of arrangements for the care and protection of the child or young person made under section 49 (Care of child or young person pending care proceedings), section 69 (Interim care orders) or section 70 (Other interim orders). 

(2)
If the Children's Court is not so satisfied, it may make an order dismissing the application. 

In other words, if an Assessment Order is a Care Order within the meaning of section 60 of the Act, then Assessment Orders CANNOT be made until after the “establishment” or “threshold question” hearing. A construction of the Act in this manner could drastically change they way that Assessment Orders are applied for and made in current practice. Currently, Assessment Orders are often sought as an “interim” order in pending care proceedings, sometimes on the same application as the other interim and final Care Orders. Some magistrates refuse to grant such applications until after the grounds for the other Care Orders have been established. However, many others grant “interim” Assessment Orders as a matter of course on the first mention date for the newly filed care application. When Assessment Orders are applied for as an “interim” order in pending care proceedings, they are often an attempt by DoCS either to “fish” for damaging admissions by or information against parents, which admissions or information can then be used to prove DoCS’ case for establishment, or to obtain an expert opinion on essentially a decision that is the province of the Courts to decide (ie, whether the evidence establishes that a child is in need of care and protection based on a particular ground). In either case, Assessment Orders are inappropriate under these circumstances and reading an Assessment Order as a Care Order within the meaning of section 60 would prevent these situations from occurring.

Further, there is a growing tendency for DoCS to make an application for an Assessment Order on its own, without seeking any other Care Order. In these situations, the resulting assessment reports are used by DoCS to assist it in deciding whether or not an application for a Care Order should even be brought. Such a practice is specifically allowed under section 55 of the Care and Protection Act. In particularly difficult cases where the complexities of the case require an expert assessment of the family and its dynamics, I accept that such a procedure could continue to be followed provided that DoCS has enough evidence to suggest that there is “something” wrong in regards to the child and/or family and that “something” is enough to meet one of the grounds for a Care Order. However, I do not accept that DoCS should be able to use Assessment Orders to, whenever it suits the relevant office, abrogate its own statutory responsibilities to investigate reports of risk of harm to children and determine the most appropriate responses. Requiring establishment prior to making an Assessment Order will again limit this possibility.

Construing the Act such that Assessment Orders are Care Orders and thereby requiring that such orders may not be made until a case is proved against the parents is consistent with the manner in which assessments by an independent assessor occur in other Care jurisdictions. 

· In Victoria, the Children’s Court Clinic conducts assessments that are ordered by the Children’s Court in its care jurisdiction. There is no legislative or regulatory prohibition either against or in support of these assessments being conducted prior to the Children’s Court finding that the relevant child is “in need of protection” by reason of one of the grounds set out in section 63 of the Children and Young Persons Act 1989 (Vic). However, in practice the Children’s Court generally refuses to order such assessments before establishment unless all parties consent to an assessment occurring at that point, which itself is quite a rare occurrence. According to both Patricia Brown, Director of the Victorian Children’s Court Clinic, and Her Honour Judge Coate, President of the Children’s Court of Victoria, generally Magistrates consider it inappropriate in most cases for assessments to be carried out prior to establishment because in their view the parents should not be forced to participate in a process that could cause them to make statements or give information that will be used to prove a case against them.
 


In New Zealand, the Family Court can order a variety of reports prepared by an independent person chosen by and paid for by the Court. In addition to the required “social worker’s report”, other reports that the Court might order include a report on the heritage and ethnic, cultural or communities ties and values of the child and family (this report also addresses available resources, support options and alternatives to guardianship/custody orders) and psychiatric, psychological and/or medical reports on the child or on the parent, guardian or other person who has or is proposed to have the care of the child: see sections 178, 180, 184, 187, 188-194 of the Children, Young Persons and their Families Act 1989 (NZ). In respect of reports on the heritage and ethnic, cultural or communities ties and values of the child and family, these may only be ordered AFTER a Court has made a declaration that a child is in “need of care or protection” based on one of the grounds set out in the Act but before the Court determines what final orders should be made. In respect of medical, psychological or psychiatric reports, the same restrictions do not apply although such a report may NOT be ordered with respect to a parent, guardian or other person who has or is proposed to have the care of the child UNLESS that person consents to the order (though the Court may draw reasonable inferences from the person’s failure to consent).

While an argument that Assessment Orders are Care Orders could result in the procedural protection and benefits described above, there are also some serious disadvantages and/or arguments against construing the Act to require this result. 

The main argument/disadvantage is that if Assessment Orders are Care Orders, then applications for Assessment Orders could be used by DoCS to get around the legislation’s Emergency Care and Protection Order regime for when children are removed on an emergency basis. ECPO’s can often be more difficult to obtain than interim orders on a full care application. ECPO’s are usually listed for hearing very shortly after their filing (usually either the day of filing or 1-2 days later), whereas other care applications – including applications for Assessment Orders – are usually given first mention dates some days or even weeks after they are filed.  Further, when a “full” care application is listed for its first mention before the Court some days or weeks after it is filed, interim orders are often made under section 69 of the Act on rather scant evidence, maintaining an already removed child away from his or her family pending the determination of the application (and, in the case of a care application seeking an Assessment Order, the interim orders could possibly last until the release of the resulting Assessment Report itself).
 Thus, if Assessment Orders are Care Orders, children could be maintained out of their parents’ care when a care application is made even though the final orders sought on the application are only the Assessment Order and not final orders for parental responsibility to someone other than the parents, for supervision or even for undertakings. Given that it is sometimes difficult for DoCS to gather enough evidence in the one to two days between filing and hearing of an ECPO application, there is certainly incentive for another application to be made instead. During the time between removal, first mention of the application some days or weeks later and final hearing which could be even more weeks later, DoCS could gather any required evidence to support its application.

A similar practice, though not exactly on point, was criticised by Children’s Magistrate Lucas as an abuse of process in a situation where DoCS had filed a care application but sought only interim orders (including an Assessment Order) instead of final Care Orders or an ECPO on the next sitting day following a removal. His decision was appealed to the Supreme Court as Re Grace and Rita
 and Justice Hulme agreed with Mr Lucas. It should be noted that in this case the questions of whether DoCS in fact had applied for a final Care Order (since it had applied for an Assessment Order, though this order was sought as an interim order on its final care application) and therefore whether the interim orders were permissible in that context was not considered by the Court.

Although there is a possibility that the above could eventuate if Assessment Orders are construed as Care Orders, I believe that it is unlikely to occur often. If Assessment Orders are Care Orders, then DoCS will, at the time of filing its application for the Assessment Order, also have to file evidence in support of its application that would prove a ground for a Care Order. This limits the situations in which Assessment Orders might be used as an alternative to ECPO’s to those where DoCS has already 

investigated and gathered evidence that would support a full care application. In these situations, the Assessment Order might be used by DoCS to assist it to determine whether, although it has enough evidence to seek a full Care Order, the complexities of the case require that a Care Order should in fact be sought and if so which Care Order is most appropriate in the circumstances of the case. 

A construction of the Act in this manner could lead to the following sequence of events occurring in some matters:

(i)
an application for an Assessment Order is filed and heard, and the Assessment Order is ultimately made; 

(ii)
the resulting Assessment Report recommends a particular course of action that requires a full Care Order and DoCS decides to follow that recommendation;

(iii)DoCS then files a new care application seeking those additional Care Orders, which application runs the usual course (though it could be argued that the “establishment” question will have already been determined during the course of the Assessment Order application); and

(iv)
the children are maintained out of their parents care pursuant to interim orders for the entirety of these proceedings.

Although not currently the norm, this sequence of events seems precisely what is contemplated by the Act. As Justice Hulme commented in Re Grace and Rita at para 15, Assessment Orders are conceived as preliminary orders, likely to be followed by other proceedings:

“15. In that an emergency care and protection order, even if extended, is limited to a period of 28 days, the Act clearly contemplates that such orders will be followed by further proceedings. The nature of examination and assessment orders leads the same direction. Those further proceedings may, of course be pursuant to additional prayers in the application seeking an emergency care and protection order or an examination and assessment order but they may also be entirely new or pursuant to a grant of leave to amend the initial application.”

There is further protection against the use of applications for Assessment Orders to gain interim parental responsibility for children when DoCS might not have gathered enough evidence to obtain an ECPO on the next sitting day after removal. Section 69 prevents the Court from ordering or maintaining a removal of a child from his or her family on an interim basis during care proceedings unless the Court is satisfied that “it is not in the best interests of the safety, welfare and well-being of the child or young person that he or she should remain with his or her parents or other persons having parental responsibility.” This test at the very least requires DoCS to, at the time of seeking the interim order, present enough evidence to prove a case for removal.

A final response to the above argument against construing Assessment Orders as Care Orders is that section 45 clearly intends an application for an Assessment Order can be the SOLE response when a child has been removed on an urgent basis. Section 45 is as follows:

45.   Prompt application to Children's Court for care order 

(1)
If a child or young person is removed from premises or a place under a power of removal conferred by or under this Act or the care responsibility of a child or young person is assumed by an order under section 44, the Director-General must apply to the Children's Court at the first available opportunity, but no later than the next sitting day of the Children's Court after the removal or assumption of care and protection, for one or more of the following care orders in respect of the child or young person: 

(a)
an emergency care and protection order, 

(b)
an assessment order (within the meaning of Division 6 of this Part), 

(c)  any other care order. 

(2)
On the hearing of the application, the Director-General must explain to the Children's Court why the removal of the child or young person without a warrant was considered to be necessary. 

(3)
…

(4)
…

Thus the Act seems to contemplate that a child could be maintained out of their parents care even though the only application sought that next sitting day after the removal is an application for an Assessment Order. The only way of doing this is to make an interim order on that application.

A second major disadvantage/argument against construing Assessment Orders as Care Orders is that applying the procedures and requirements meant for “final” Care Orders to Assessment Orders leads to a “manifestly absurd” result within the meaning of section 34 of the Interpretations Act 1987. The “manifestly absurd” result is said to be the circular requirements placed on DoCS: in order to use an Assessment Order to investigate an allegation of abuse/neglect and to determine whether there are grounds for an application for a Care Order, DoCS would have to first prove that there are grounds for the Care Order. It seems to have been the intention of those who undertook the review of the 1987 Act, and whose recommendations that the Court be able to make Assessment Orders and that an independent Children’s Court Clinic conduct them are implemented by the Act, that such orders be used to investigate allegations of abuse or neglect while minimising systems abuse of children.
 It was recommended that:

“(An examination and assessment order) can be made in the initial investigation and assessment stage or following the lodgement of a care application.

…

The Act should state principles for the making of assessment orders to ensure that children, young people or other persons are not subject to unnecessary or multiple assessments.”

In the commentary, the reviewers stated:

“[An assessment] of a child or young person may be necessary to ensure that adequate information is available to those investigating allegations of abuse or neglect and making decisions about whether emergency protection of the child or young person or a care application are necessary…if those with the capacity to consent to the examination or assessment do not consent and the Director-General considers, on reasonable grounds, that the assessment is necessary, then the Director-General should be able to apply to the Children’s Court for an assessment order. The Court should be able to make these orders on the application of a party to a care application or where the Court considers an assessment is in the best interests of the child or young person.”

This intention seems completely at odds with a requirement that, if an Assessment Order is a Care Order, one of the grounds set out in section 71 be found proved before such an order can be made. However, I would argue that Assessment Orders in the context of an investigation into an allegation of abuse or neglect are essentially the equivalent to forensic procedures being used to search for DNA evidence against a criminal suspect. While both can be used to obtain evidence against the relevant person, there must first be at least some case against that person in order to justify their use. In respect of forensic procedures, before such procedures can be ordered over the objection of the criminal suspect, a Magistrate must find that there are reasonable grounds to suspect that the person committed an offence of a particular nature, that there are reasonable grounds to believe that the forensic procedure might produce evidence tending to confirm or disprove that the suspect committed the relevant offence, and that the carrying out of the forensic procedure is justified in all the circumstances.
 In other words, forensic procedures cannot be carried out on a suspect unless there is some evidence showing that an offence has been committed and that an intrusion into the privacy of the person suspected of committing that offence is warranted. By requiring DoCS to prove one of the grounds for a Care Order when applying for an Assessment Order, essentially the same requirement is enforced.

If it is accepted that Assessment Orders are in fact Care Orders, then one final practical issue follows. The application form developed by the Children’s Court for Assessment Orders is not the same as the application for other final Care Orders, and does not include space for the applicant to set out grounds for the application or to meet other care application procedural requirements. I would suggest that a new application form for Assessment Orders is needed that can cover the various situations in which they may be sought and the various procedural requirements that must be complied with before the Order can be made.

2. Can an Assessment Order be made for the parenting capacity of an adult without also ordering an assessment of the child?

Relevant portions of the Act, in which Assessment Orders are defined and described, are set out below:

52.   Definition of "assessment order" 

In this Division: 

(d)
an order made under section 53 is referred to as "an assessment order", and 

(e)
 a reference to "assessment" includes, in the case of an order for the physical, psychological, psychiatric or other medical examination of a child or young person, a reference to such examination. 

53.   Making of assessment orders 

(1)
The Children's Court may make an order for: 

(a)   the physical, psychological, psychiatric or other medical examination of a child or young person, or 

(b)   the assessment of a child or young person, 

or both. 

(2)
… 

(3)
 …. 

(4)
… if a child or young person is of sufficient understanding to make an informed decision, the child or young person may refuse to submit to a physical, psychological, psychiatric or other medical examination or an assessment. 

54.   Assessment of person's capacity for parental responsibility 

(1)
The Children's Court may, for the purposes of an assessment order, appoint a person to assess the capacity of a person with parental responsibility, or who is seeking parental responsibility, for a child or young person to carry out that responsibility. 

(2)
Such an assessment may be carried out only with the consent of the person whose capacity is to be assessed. 

(3)
 This Division applies to such an assessment in the same way as it applies to the assessment of a child or young person. 

Under a strict reading of these sections, a parenting capacity assessment can only made “for the purposes of an assessment order”: section 54(1). An Assessment Order is defined in section 52 as an order under section 53. Section 53 orders relate solely to the assessment of a child or young person. Therefore a parenting capacity assessment can ONLY be ordered when there is an accompanying order for the assessment of a child or young person pursuant to section 53.

This interpretation of the Act is consistent with the Children’s Court Clinic’s view that parenting capacity assessments should, unless there are exceptional circumstances, always include clinical observations of the parent-child relationship and interviews of the child alone. The Clinic has cited international research that supports this view and has stated:

“…parenting capacity is to be assessed in relation to that particular child/children [the subjects of the care application]. This is not an abstracted, arbitrary assessment of parenting capacity but is an assessment of this parent’s capabilities with this particular child or children.

 … limiting the scope of a parenting capacity assessment to the parent alone, and not including the child, may seriously limit the quality of the assessments of parenting capacity undertaken by the Children’s Court Clinic”

In light of its views, the Clinic has instructed all of its clinicians to assess children as part of parenting capacity assessments, even if the assessment is ordered solely under section 54.

There has indeed been a tendency by some Children’s Magistrates to make Assessment Orders under section 54, for an assessment of the parenting capacity of an adult, without also making an order for the assessment of a child or young person under section 53 and indeed with the intention that the child be specifically excluded from the assessment process. This has often been done in situations where it has been argued by the applicant or another party to the care application that there is no need to assess the child since it is the parent’s drug or alcohol addiction or his/her mental health and its effect on the parent’s capacity to parent that is the issue. However, as suggested by the Clinic, a parenting capacity assessment should address not only the personal issues facing the adult but also any needs of the particular child who is the subject of the care application and how the adult’s personal issues may interact or interfere with the particular child’s needs. Therefore, it is here suggested that both the intent and a strict reading of the Act prohibit the making of an Assessment Order solely pursuant to section 54.

3. Can a parenting capacity Assessment Order be made over the objection of the adult to be assessed? If this occurs, and the adult then exercises his/her statutory right not to participate in the assessment, should the Court draw a negative inference from that failure to participate?

These are again controversies that have been raised since before the Act was even commenced and that have yet to be the subject of superior court review. The outcome of any superior court’s interpretation of these questions could have quite an impact on the outcome of many care matters. For example, where a parenting capacity Assessment Order is made over the objections of the adult, the adult might then refuse to participate in the assessment process by the Children’s Court Clinic. His/her refusal may then form the basis for an adverse inference from the fact of adults failure to participate: the Court could conclude that the adult did not participate because s/he had negative attributes to hide, even though section 54 of the Care and Protection Act gives the person the right not to participate in the assessment. 

Section 54 states that a parenting capacity assessment may only be “carried out” with the consent of the person whose capacity is to be assessed. The plain meaning of the phrase “to carry out” is “to accomplish or complete.”
 Thus, a parenting capacity assessment by the Children’s Court Clinic cannot be “completed” unless the adult to be assessed consents. This does not necessarily mean that the Order itself cannot be MADE except with the consent of the person to be assessed; rather it could simply be a recognition of the impossibility of dragging someone off to the Children’s Court Clinic and forcing him/her to answer questions against his/her will.

On the other hand, section 54’s prohibition on “carrying out” assessments without the consent of the person to be assessed seems to be at attempt by the drafters of the Act to implement the Parkinson Review’s recommendation that a person should not have to participate in an assessment if they don’t want to, particularly when that assessment could provide DoCS with evidence against the person that it would otherwise not be able to obtain. In relation to the appointment of “expert assessors” to assess parenting capacity, the reviewers recommended that

“[t]he participation in the assessment should be voluntary.”

Further, in their commentary on the appointment of such “expert assessors”, the reviewers stated:

“No-one should be coerced by court order into submitting to an assessment of this kind”…

From these comments, it would seem that the intention of the reviewers of the 1987 Act was that, not only should assessments not be “carried out” without the consent of the person to be assessed, but that Assessment Orders should even not be made in such circumstances. 

Given that section 54 seems ambiguous, the Interpretations Act 1987 would allow a Court, when construing that section, to look to the Parkinson Review to assist it to ascertain whether section 54 prohibits Assessment Orders from being made over the objection of the person to be assessed. Section 34 of the Interpretations Act is as follows:

34.   Use of extrinsic material in the interpretation of Acts and statutory rules 

(1)
In the interpretation of a provision of an Act or statutory rule, if any material not forming part of the Act or statutory rule is capable of assisting in the ascertainment of the meaning of the provision, consideration may be given to that material: 

(a)
…

(b)
 to determine the meaning of the provision: 

(i)
if the provision is ambiguous or obscure, or 

(ii)
 if the ordinary meaning conveyed by the text of the provision (taking into account its context in the Act or statutory rule and the purpose or object underlying the Act or statutory rule and, in the case of a statutory rule, the purpose or object underlying the Act under which the rule was made) leads to a result that is manifestly absurd or is unreasonable. 

(2)
Without limiting the effect of subsection (1), the material that may be considered in the interpretation of a provision of an Act, or a statutory rule made under the Act, includes: 

(a)
… 

(b)
 any relevant report of a Royal Commission, Law Reform Commission, committee of inquiry or other similar body that was laid before either House of Parliament before the provision was enacted or made,

Given the intentions of the Parkinson Review, there would seem a credible argument that section 54 should be read to prohibit the Court from even ordering a parenting capacity assessment unless the person to be assessed consents to the order. 

On the other hand, taking such a construction of section 54 could lead to absurd results, particularly if my argument in Part 1 is correct and an Assessment Order is in fact a Care Order. The absurdity would be that, having satisfied the Court that there the child is in need of care and protection based on one of the grounds in section 71 and that a parenting capacity assessment (which, according to my arguments above must include both the adult and relevant children) is the only means of obtaining information about the future abilities of the parent to meet those needs, DoCS would then be thwarted from obtaining the order sought simply because the adult to be assessed does not consent to it. Although the Court could go on to make the Assessment Order in relation to the children under section 53, there are many circumstances where the information provided by that assessment will be unhelpful, since it will be the capacity of the adult to parent the particular children that is at issue. The absurdity of this result leads me to conclude that an Assessment Order, if it is a Care Order pursuant to section 60, can indeed be made over the objections of the adult to be assessed.

This leads to the next controversy of whether, having made an Assessment Order over the objection of the adult to be assessed, the Court may then draw a negative inference if the adult exercises his/her right – set out in section 54 – not to participate in the assessment itself. The inference would be, in general, that the parent did not avail him or herself of the opportunity to be assessed by an impartial and independent clinician because s/he knew that by doing so s/he would not have helped his/her case. This comports with the rule in Jones v. Dunkel,
 which not only permits the drawing of the inference but would also allow the Children’s Court to take the inference into account when considering whether to accept other evidence relied upon by DoCS which relates to the issues that the assessment was to address and to draw any inferences that may fairly be drawn from the other evidence.
 In Cross on Evidence, it is suggested that the rule may apply to a party who fails to produce particular material to an expert witness,
 which could possibly extend to the situation of presenting oneself for assessment by an independent expert.

The rule in Jones v Dunkel would not apply where the failure of the parent to participate in the assessment is reasonably explained as in, for example, the following situations:


In many care proceedings, the parents could be facing a criminal investigation or could even have charges pending that arise out of the same facts as the care matter. As such the parents may be advised by their solicitor not to participate in any assessment, even though to do so would be advantageous to their care case, because they would be unable to speak fully and frankly without revealing information that could be used against them in the criminal matter. Unlike the situation in which a person gives oral or affidavit evidence in the care proceedings, a certificate under section 128 of the Evidence Act would not be available to the person when participating in the assessment. 


In other care matters, parents might not wish to participate in an assessment by an unknown clinician with unknown qualifications and/or methodologies. However, rather than refusing to provide the Court with evidence at all on the relevant issues, they may instead seek to have their treating psychiatrist, counsellors or doctors to provide the required information. In this situation, rather than a negative inference being drawn, the question is the weight that should be given to the expert chosen by the parent to give the required evidence.

Nor is a negative inference permissible where an adult party to the care proceedings is not “required to explain or contradict something”, such as where no evidence is given by DoCS of “facts requiring an answer”.
 If, for example, a grandmother of the subject children is made a party to the proceedings because she seeks that they be placed with her and if no issue is raised by other parties as to her capacity to care for the subject children (and no evidence tendered that her parental capacity is suspect), then the grandmother’s refusal to participate in the assessment cannot be the basis for an adverse inference against her.

Consistent with the rule in Jones v Dunkel, whether the Court should draw a negative inference will depend on all of the circumstances in which the adult has not participated in the assessment.

4. Can the Court order that someone other than the Children’s Court Clinic assess a child and produce an assessment report? 

Section 58 of the Care and Protection Act is as follows:

58.   Role of Children's Court Clinic 
(1)
If the Children's Court makes an assessment order, it is to appoint the Children's Court Clinic to prepare and submit the assessment report concerning the child or young person to it, unless the Children's Court Clinic informs the Children's Court that: 

(a)
it is unable or unwilling to prepare the assessment report, or 

(b)
 it is of the opinion that it is more appropriate for the assessment report to be prepared by another person. 

(2)
If the Children's Court Clinic informs the Children's Court that it is unable or unwilling to prepare the assessment report or that it is of the opinion that it is more appropriate for the assessment report to be prepared by another person, the Children's Court is to appoint a person whose appointment is, so far as possible, to be agreed to by the child or young person being assessed, the parents or other persons who have parental responsibility for the child or young person and the Director-General. 

This section was the subject of consideration by the Supreme Court in Re Oscar.
 In this case, Justice Hamilton held that when an assessment is ordered (in this case under section 53), the Children’s Court Clinic MUST be appointed to undertake the assessment UNLESS the Clinic has advised the Court that it is unable to undertake the assessment or, in the opinion of the Clinic, someone else is more appropriate to conduct the assessment.  In other words, if the parties or the Court wish for someone else to undertake the assessment, the appropriate course of action is to send the Assessment Order to the Clinic and to seek the Clinic’s advice as to whether, in the opinion of the Clinic, the “other person” is more appropriate than the Clinic to conduct the assessment. If the Clinic decides to undertake the assessment itself, then the parties and the Court must accept that decision and allow the Clinic to undertake the assessment if and when it is ordered.

However, in his paper ‘Assessment Orders – The Role And Accountability Of Clinicians From The Children’s Court Clinic’,
 Robert McLachlan proposes another solution in cases where the parties wish for someone other than the Clinic to undertake an assessment of a child and/or the parenting capacity of a parent in relation to that child. He suggests that, instead of making an Assessment Order under the Care and Protection Act, section 15 of the Children’s Court Act 1987 could be used by the Court to authorise the participation of a child who is the subject of care proceedings in a privately organised and paid for assessment (as was the case under the 1987 Act). He further suggests that the decision in Re Oscar does not preclude this possibility. I concur in part, in that I agree that technically section 15 of the Children’s Court Act may be used to authorise a privately organised assessment, and I certainly accept Mr McLachlan’s proposals in regards to the procedure that should be followed when such an assessment is warranted, namely that the Children’s Court should:

(i)
receive and then adjourn an application for an Assessment Order; 

(ii) 
note the agreement of the parties to appoint an outside person to undertake an assessment in the terms contained in the proposed Assessment Order; and

(iii)authorise under section 15 the involvement of the child in that assessment  process; and then (though this was not proposed by Mr McLachlan, but is logically the next step in his procedure)

(iv)
dismiss the application for the Assessment Order on the grounds that the information is available elsewhere.

I would suggest, however, that the situations in which such an order should be made are extremely limited, more so than the limits proposed by Mr McLachlan. In his paper, Mr McLachlan suggested that the following situations might warrant the making of an assessment-type order pursuant to the Children’s Court Act rather than the Act:

(i)
where the person proposed to carry out the assessment has undertaken an earlier assessment and in effect this would be an update requiring less intrusion in an examination of all the parties;

(ii)
where the type and nature of the assessment to be carried out is a complex detailed one which cannot be properly carried out under the limitations both as to cost and time that have been imposed upon Clinicians engaged by the Children’s Court Clinic;

(iii)where the type and nature of assessment requires a degree of expertise and experience in child protection matters which the parties perceive the Clinic does not have; and

(iv)
where the assessment is urgent and cannot wait the usual eight week delay inherent in obtaining an assessment from the Children’s Court Clinic under an Examination and Assessment Order.

Each of these situations would seem to be contemplated by the regime set out in section 58 whereby the Clinic can ascertain whether it is able to undertake the assessment and/or whether there is someone who is more appropriate to undertake it. Further, in respect to situations (2)-(4), it would seem that the Clinic, and not the parties, is in a better position than the parties to decide whether the issues are too complex for it to handle either at all, in the time required, or in the context of the resources available to it. While the parties might be sceptical about the Clinic’s ability to undertake the required assessment, Re Oscar and section 58 of the Act make clear that this decision is the province of the Clinic and no-one else. 

In each situation, I would suggest that the Children’s Court should follow the procedure followed by the Supreme Court when it actually ordered the required assessment of the child in Re Oscar (2),
 with some small additions:

(i)
where an assessment is sought in pending care proceedings and one or more of the parties want the assessment to be conducted by someone other than the Children’s Court Clinic, the Court should advise the Clinic of the application for the Assessment Order and of the reasons why the parties believe that the Clinic should not conduct the assessment (for example, that a particular expertise is required, that a short time-frame must be adhered to, and/or a particular person has experience with the family/child that will be beneficial to the conduct of the assessment);

(ii) the Court should request that the Clinic determine, in a very short time frame (in the case of Re Oscar, the Supreme Court adjourned the matter for a mere 2 days), whether it is unable to conduct the assessment as required and/or whether it is more appropriate for someone else to conduct it;

(iii)upon receipt of the Clinic’s determination, the Court should then make orders pursuant to sections 53, 54 and/or 58 accordingly.

Given that I have accepted that assessments are possible outside the regime set up in the Act but that I have rejected most of Mr McLachlan’s situations where such an assessment might be obtained, in what situations might an assessment be ordered under section 15 of the Children’s Court Act? In my view, they are extremely limited indeed. The only situations that I can envision which are not caught by my above arguments are:

(i)
where a parent – whose parental responsibility has been removed in the interim and who therefore cannot authorise the child’s participation in an assessment – wishes the Court’s permission for the child’s participation in an assessment by the parent’s current treating practitioner, which assessment is being prepared in preparation for their own case; or

(ii)
where either a parent, DoCS or a child’s own legal representative wishes to obtain an expert report by the child’s current treating practitioner and requires the child to be produced by one of the parties for further assessment by that practitioner (though this situation is possibly caught by my arguments above and might therefore be subject to the above procedures).

When applications for section 15 assessments are made in these circumstances, one would expect the Court to consider vary carefully several major, and possibly competing, factors before granting the order:


procedural fairness to the adult and the opportunity to put on a full and proper case


systems abuse and distress to the child that may be caused by the assessment


the wishes of the child

5. Can someone with parental responsibility for a child obtain an assessment of a child who is the subject of care proceedings without first obtaining the approval of the Court, either by way of an Assessment Order or an order under section 15 of the Children’s Court Act?
In some circumstances, it may be that a party to pending care proceedings may neither wish to obtain an assessment by the Children’s Court Clinic nor, given my argument in Part 4 above, be able to obtain an order under section 15 of the Children’s Court Act for a child’s involvement in a non-Clinic assessment. In these situations, a person with parental responsibility for the child (for example, a parent or a DoCS officer exercising an interim Care Order granting all parental responsibility for a child to the Minister for Community Services) might organise an assessment involving the child without advising either the Court or the other parties. 

If a person retains or is allocated full parental responsibility for a child, whether pursuant to an interim order or otherwise, s/he has all that is needed to authorise the child’s participation in an assessment other than one ordered by the Court. Parental responsibility is defined in section 3 of the Care and Protection Act as:

…all the duties, powers, responsibilities and authority which, by law, parents have in relation to their children

This would include the ability to authorise the participation of a child in medical, psychological, psychiatric or other examination and assessments, even where the purpose of such an assessment is to prepare for and/or conduct litigation.

Unlike the Family Law Act 1975, which attempts to limit the ability of parents to have their children assessed for the purposes of Family Law proceedings,
 there is no direct prohibition in the Act against persons with parental responsibility involving children in non-Court ordered assessments. The only means by which the Children’s Court could prevent someone with parental responsibility from involving the child in assessments other than those ordered by the Court is by making an order under section 47 of the Care and Protection Act. Section 47 states:

47. Order prohibiting act by parent

The Children's Court may, at any stage in the proceedings, make an order prohibiting any person, including a parent of a child or young person, in accordance with such terms as are specified in the order, from doing anything that could be done by the parent in carrying out his or her parental responsibility. 

While this section is quite strong in its terms and can definitely be used to prohibit a parent or DoCS from involving the child in non-Court ordered assessments, the lack of any enforcement provisions in the Act means that, in the case of DoCS disobeying the order, there is no real consequence should it do so (in the case of a parent, the sanction is, of course, removal of the child from the parent for subjecting the child to systems abuse). The only sure means of preventing this from occurring seems to be an amendment of the Act or possibly the Children’s Court Rule 2000 and/or the introduction of a Practice Direction by the Children’s Court that would either make assessments undertaken in such circumstances inadmissible or require that, once a care application is made, no assessment of the child may be carried out without either leave of the Court or pursuant to Court order. 

Pending such an amendment or Practice Direction, legal practitioners should pay particular attention to the allocation of parental responsibility in interim orders. Where necessary, submissions could be made that 


any interim parental responsibility that is allocated to the Minister should NOT include the authorisation of forensic examinations and assessments of children or


an order should be made under section 47 of the Act prohibiting the person with parental responsibility (whether it be the Minister, a parent or someone else) from authorising forensic assessments of the child

In fact, as the Children’s Court must consider the “the least intrusive intervention in the life of the child or young person and his or her family…consistent with the paramount concern to protect the child or young person from harm and promote the child's or young person's development” when determining what interim Care Orders should be made,
 I would suggest that interim orders granting parental responsibility to the Minister should routinely be limited to “residence and day to day care responsibility” rather than the “full” parental responsibility allocation that is currently the norm.

� Telephone conversation with the Director of the Clinic, 20/3/2003; previous conversations with the President of the Children’s Court


�s 178(3); also telephone conversation with Zoe Griffiths, Legal Officer, NZ Department of Child, Youth and Family, 20/3/2003


� I note that there is a difficulty here – once the Assessment Order is made by the Children’s Court, the application itself has been granted and is no longer on foot. How can a Court make an “interim” order on an already finalised application? I would propose that, since the purpose of the Assessment Order is to provide a report to the Court by a particular date and since the Court must give a date for the parties to appear and obtain its release, in such situations the appropriate interim order is an order “until X date”, X being the date that the report is to be released to the parties. It would then fall to DoCS to make any appropriate further applications on that day.
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� Section 102A makes inadmissible any evidence that results from an assessment of a child if the assessment was conducted without the leave of the Court. However, the section does not really prevent the systems abuse of children through multiple assessments since it does not prohibit outright the assessment of children without leave of the Court. Further the section allows evidence of an assessment without leave if the purpose of the assessment was to assist the parent to decide whether to bring proceedings or whether to make an allegation of abuse in the proceedings. In addition, the section allows the Court to admit evidence that would otherwise be inadmissible under this section if the evidence relates to relevant matters on which the evidence already before the court is inadequate; and the court will not be able to determine the proceedings properly unless the evidence is admitted; and the welfare of the child concerned is likely to be served by the admission of the evidence.  However, section 68B allows the Court to make injunctions and this section is often used by child representatives in particular to prevent a parent from taking a child to multiple assessments.
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