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This article considers the application of the rule in Browne v Dunn
 in care proceedings. If the rule does not apply, then cross-examination in care hearings may be shortened while still allowing parties to make submissions based on their pre-trial disclosure. This may assist in finalising care hearings, which are often lengthy.

The Rule in Browne v Dunne

The common law rule in Browne v Dunn requires a party, in relevant circumstances, to 
:

“put to an opponent's witness in cross-examination the nature of the case upon which it is proposed to rely in contradiction of his evidence, particularly where that case relies upon inferences to be drawn from other evidence in the proceedings”

The rule continues to apply in NSW following the enactment of the Evidence Act 1995 (NSW)
. If notice of the nature of the case is not given, and an important contested issue is not put to the witnesses for the other side, then a party cannot rely upon its version of that contested issue in submissions
.
The decision in Browne v Dunn is contained in an obscure report and has been considered in unreported judgments. Because of this obscurity, Hunt J set out a history of the case in Allied Pastoral Holdings Pty Ltd v Commissioner of Taxation (Cth) 
, under the heading “The obligation to cross-examine”. 

The rule was explained as follows: Allied Pastoral Holdings Pty Ltd v Commissioner of Taxation (Cth) [1983] 1 NSWLR 1 at 26 per Hunt J:

	
	“… in order to achieve fairness to witnesses and a fair trial between the parties, it is indeed necessary in cross-examination to give the witness an opportunity to deal with the matters from which an inference can be drawn which contradicts his evidence (although a failure to achieve such fairness does not amount to an error of law)….

I remain of the opinion that, unless notice has already clearly been given of the cross-examiner's intention to rely upon such matters, it is necessary to put to an opponent's witness in cross-examination the nature of the case upon which it is proposed to rely in contradiction of his evidence, particularly where that case relies upon inferences to be drawn from other evidence in the proceedings”.

	
	


Notice Other Than Cross-Examination

Oral notice by way of cross-examination is not necessary where “notice has already clearly been given”
.  This notice may be by way of pre-trial disclosure such as:

· exchange of medical reports;
· affidavits;
· pleadings; or
· statements of issues, stated case and service of documentary evidence.
These examples were given by Campbell J in West v Mead [2003] NSWSC 161 at  [97] in which he stated:

“In the present case, the serving of Ms West’s affidavit in chief gave notice to Ms Mead and her advisers that Ms West proposed to rely upon the matters contained in paragraph 181. Ms Mead took the opportunity, in her own affidavit in response, specifically to reply to that allegation. Documents exchanged between the parties to litigation before the commencement of the trial are able to give notice that a witness’s account of events will be challenged in particular ways, so that there is no breach of Browne v Dunn if the witness’ account is not challenged in cross-examination. – Marelic v Comcare (1993) 121 ALR 114 at 120 (pre trial exchange of medical reports gives adequate notice), Flower & Hart v White Industries (QLD) Pty Ltd (1999) 163 ALR 744 at [52] (statement of issues, stated case and service of documentary evidence can give adequate notice), Stern v National Australia Bank Limited (2000) 171 ALR 192 at [44] (adequate notice given by pleadings), Seymour v Australian Broadcasting Commission (1977) 19 NSWLR 219 at 236 per Mahoney JA (adequate notice given by “the nature of the defendant’s case and the particulars given, and otherwise the conduct of it”), In the Marriage of L C & T C (1998) 23 FamLR 75 at [39] (affidavits give adequate notice).”
In West v Mead, the issue to be determined was whether a certain conversation occurred and whether it was evidence of the creation of a constructive trust surviving after a de facto relationship had ended. That is, the conversation was evidence of a relevant issue to be decided by the court. Campbell J continued 
:

“98 The consequence of these decisions is that the circumstances in which Browne v Dunn will require matter to be put to a witness in cross-examination will depend upon the nature of the pre-trial preparation there has been, and whether that pre-trial preparation has been sufficient to give notice to a witness of the submission ultimately intended to be put to the court. An aspect of this is that Browne v Dunn will require more extensive cross-examination in a case where all the evidence is given orally, than is necessary in a case where the substance of the evidence proposed to be given by each side is notified in advance by affidavit or statement.

99 Even when there has been an exchange of affidavits or statements, the rule in Browne v Dunn will require a cross-examining counsel to put to a witness the implications which counsel proposes to submit can be drawn from the evidence, if those implications are not obvious from the evidence, or from other pre-trial procedures, or the course of the case. However, the submission which Ms Bateman seeks to put on the basis of paragraph 181 of Ms West’s affidavit in chief involves no drawing together of strands of evidence to create some overall theory or inference of fact, but is a submission as to the legal consequence that should be drawn from the facts plainly asserted in paragraph 181. Nothing in the rule in Browne v Dunn prevents her from putting that submission.”
Conclusion

In care cases, if relevant issues are set out in the affidavits and other evidence filed before the hearing then notice “has already clearly been given” and cross-examination is not necessary just to satisfy the notice rule in Browne v Dunn.  On the basis of this legal background, I made a ruling on 20 August 2003 In the matter of Pamela that Browne v Dunn did not apply to care proceedings. 
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