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THE THRESHOLD TEST

LIMITED CONCESSION BY PARENTS THAT A CHILD IS IN NEED OF CARE - IMPLICATIONS OF A FINDING BEING MADE ON SOME ONLY OF THE GROUNDS ALLEGED IN THE CARE APPLICATION?

A paper by John Crawford, Children’s Magistrate 

Background
. 

A care application seeking a care order must specify the order sought and the grounds on which it is sought (s.6l(2) of the Children and Young Persons (Care and Protection) Act 1998) (‘the Act’)).  The grounds are set out in s.7l(1) of the Act.  More than one ground may be specified in a care application.  A care application may be amended (on the application of any party) with leave of the Children’s Court (s.68(a) of the Act).

The specifying of the grounds serves
a number of purposes.  The specified grounds operate in the nature of particulars indicating what the applicant will be seeking to establish to the satisfaction of the court.  The specified grounds provide a link between the application and the evidence filed in support of the applicant’s case. The grounds fulfil a requirement of procedural fairness to the other parties. They comprise part of the process by which parents are informed from the outset of the proceedings of the nature of the case they may choose to meet.  Parents are thus assisted in being able to seek legal advice in advance of the hearing of the application.

A final care order may only be made if the court is satisfied (on the balance of probabilities) that the child is in need of care and protection (s.72(1) of the Act).  This is what I refer to in this paper as a “threshold test”.  It is also more often referred to as the “establishment” phase of a care hearing.

Overlap between grounds 

Factually there may well be in practice considerable overlap of evidence relevant to or capable of supporting a finding on more than one ground (especially grounds (b) to (e)).    The court can therefore be confronted at a hearing with evidence led by a number of parties ranging across and supporting or refuting, a number possible grounds upon which a finding could be made.  Where on any view of the evidence (including admissions), at least one ground is established- but others are unresolved, the legislation does not provide a clear procedure for the court to adopt in order to resolve conflicting submissions in, what I might call “how far past or how often past the threshold test do we have to go?” cases. 

The larger number of available grounds in the present legislation (8) as compared to the l987 legislation (3) has provided a greater opportunity for such situations to arise.

Should this be a problem?   

Given that the legislative prescription for the making of a care order is that the child is found to be in need of care and protection (and any one ground is sufficient), it really should not be so. In practice however, it does become an unresolvable issue for parties and hence a matter for resolution by the court.  The law is not settled in this State.  Some guidance may be taken from the approach taken in English reported decisions.   

Parties have concerns that go beyond a perception that it is all about trying to gain some forensic advantage (or at least not being disadvantaged).  When a party is aware in advance that some concession will be offered by another party that the child is in need of care but only on some grounds, this can give rise to some uncertainty when cases are being prepared for hearing.  How will the court respond to this situation?  Will evidence still need to be called?  Do I have to have my witnesses present at court or not?     

This concern and uncertainty about the legal position may in part be a hangover from the procedural norms that applied under former legislation (especially the Child Welfare Act 1939) where the procedures in care proceedings closely paralleled the procedures in Local Courts and Children’s Courts determining criminal charges.  Although the l987 legislation brought about a significant upgrading in the philosophy concerning child protection, some parallels with criminal procedures remained (e.g the 8 day limit on adjournments where a child was in the care of the Director-General).

The purpose of a “threshold test” is to provide a safeguard against excessive and unwarranted intervention by the State into the lives of parents and children.  Cases where intervention has occurred that is unjustified are sifted out.  It is a step in a process that often commences with a report being made and ends with the making of an appropriate court order (and the monitoring of such orders). There is absolutely no analogy with a trial that establishes the facts of the crime upon which a sentence is later imposed.     The “threshold test” is not intended to be the exclusive opportunity to establish the facts upon which a final order may be made although in practice it will often provide the court with much relevant information for that decision.

It is noted that the “threshold” requirement may be bypassed entirely by the registration of or approval of a care plan (s.38).   Important evidence such as a care plan (s.78) and permanency plan (s.78A) will not usually be available to a court at the stage when the “threshold” issue is being determined.

Care cases vary greatly in their factual presentation.  They are also fluid with significant changes occurring in the lives of parties during the litigation.  It has been observed that where a court exercising a jurisdiction in which the welfare of the child is the paramount concern, practices and procedures of the court may need to be modified to give effect to this principle.   For example, a full hearing of oral evidence may not be required in the case of an application being heard ex parte or for the making of an interim order.  Any consideration of a prima facie case submission in care and protection cases is usually inappropriate.   

Concerns regarding limited concessions

Reasons why parents may seek to have a finding made on one (or some) of the grounds in the care application will differ. It can be a forensic tactic seeking to limit the range of allegations to be met at that point of time or to avoid a finding on a ground considered to be particularly damaging to the parent’s interest.   Certain key words in the terminology of the grounds themselves (such as “abused” “ill-treated”) may strike a sensitive chord with parents that may impede them from making any admissions although the final outcome of the case may otherwise seem inevitable. No matter how one may try to dispel the misconception, parents often do see care proceedings as being “against them” rather than “about the child”. Parents may also appreciate the benefit to themselves in the saving of court time, emotional distress, legal costs etc. by not contesting the “establishment” hearing but instead concentrate their efforts on a determination as to the type of final order to be made.

The concerns of Department of Community Services (‘DoCS’) workers on the other hand are also understandable.  These may be associated with maintaining the appearance of integrity in their Department’s processes of investigation and intervention.  If “softer” grounds in the care application are accepted will this appear to undermine the justification for the original intervention?  Care proceedings in cases are not lightly undertaken.  A not easily arrived at consensus between workers in developing an intervention strategy (including the filing of a care application) may be thrown into disarray if a finding is made on some grounds only of the grounds sought (especially if a “key” ground is not included).    There may be suspicion of the parent’s motives (What is the advantage they are trying to gain?).  There may be a sense that parents are being “let off the hook” and avoiding full responsibility. There may be uncertainty of how a concession now accepted may have adverse and unpredicted implications for the future in the formulation of care plans, the terms of a final order, the conduct and outcome of any appeal, future rescission/variation applications and possibly even proceedings involving get to be born children of the parents.   Workers with first hand knowledge of the case do “move on” in their careers.  How will these events be interpreted by case-workers in the future?  Is there a risk they will assume that grounds not pressed were untrue or based on unreliable information?

Negotiations concerning the threshold issue
Unfortunately from the perspective of efficient court management, negotiations around the threshold issue often seem to take on an added momentum when the hearing is about to get underway. Of course the issue may arise at earlier stages, including at a preliminary conference. It is better that the issue is raised as early as possible after the affidavits of witnesses and other evidence has been gathered.  Once the issue has been raised however, it is important parties their legal representative should be sufficiently instructed to be able to assist the court with information to enable the court to determine the issue.  While it is not the principal purpose of this paper to do so, I propose to diverge briefly and examine any implication that the special nature of care and protection cases may have on the negotiating process between parties that often precedes the issue being raised for consideration by the court. 

There are advantages in the parties trying to reach a common position to put to the court.  Court proceedings are stressful for all concerned.  They are demanding in time and resources.  Contested cases generally take longer than non-contested cases to be finalised.  It must be emphasised however, that the final decision of whether it is proven that a child is in need of care and protection and upon what ground (or grounds) is always that of the court rather than a matter of agreement between the parties.

Obligations of the Department in Negotiating

I take as a starting point a hypothetical situation where the parent’s legal representative propose to DoCS a proposition that the parents will not oppose a finding on ground (x) but will oppose a finding on ground (y).  How should the DoCS’ legal representative consider responding to such a proposal?

Ordinarily a party in civil litigation is free to negotiate a settlement or agreed outcome consistent only with that party’s own interests.   In care and protection proceedings, while DoCS still has considerable latitude in negotiating with other parties, there are limitations.   The Department must negotiate in conformity with the legislation.  

Section 34(1) provides that if “the Director-General forms the opinion, on reasonable grounds, that a child or young person is in need of care and protection, the Director-General is to take whatever action is necessary to safeguard or promote the safety, welfare and well-being of the child or young person”.  One such action is the seeking of  “appropriate orders from the Children’s Court”.  Further, section 9(a) provides as a principle that “in all actions and decisions made under this Act (whether by legal or administrative process) concerning a particular child or young person, the safety, welfare and well-being of the child or young person must be the paramount consideration.”  Whatever may be the outer scope of s.9(a), it appears to at least extend to a decision to proceed with a care application on one ground rather than another.

Any negotiations with other parties should be preceded by adequate disclosure of information, including material that may assist the parents.  Beyond these requirements, DoCS also has an obligation not by act or omission to mislead the court when the court too is exercising its obligations to regard the child’s safety, welfare and well-being to be the paramount consideration.

Whether or not to accede to proposals advanced by the lawyer for the parents will often not be an easy decision.  One’s case is usually not uniformly strong across all aspects.   An early resolution of a case settling a child’s future is invariably to the benefit of the child.  A hasty settlement accompanied by the absence of a proper ventilation of serious allegations, the truth of which will impact in a practical sense on decisions for the child’s future safety, is not to the benefit of the child.  

A possible approach is that, providing that the safety, welfare and well being of the child is not compromised, where evidence may support a finding on more than one ground, it is not inconsistent with the principles of the legislation to proceed to a finding on the basis of one (or some) of such available grounds. An important qualification to this approach, is that the court should not be left with an incomplete or distorted picture upon which to base future decisions.      

If an agreement is reached between the applicant Department and other parties to accept a concession made by the parents it cannot be stressed sufficiently that there should also be a common understanding of the implications that follow upon this.  It should be agreed (if this is the case) that evidence is not being withdrawn and will be available and can be relied upon at a future time if relevant to issues then for determination.  This is not a form of duress, it is a prudent course to be adopted in order to remove the risk of future misunderstanding.

The desire by the Departmental officers for the court to embark upon a full hearing in order to resolve what are considered factual disputes may, at times, seem overly optimistic.  A court when making a findings, determine the facts supporting such finding.   It would be a rare case indeed for a court to attempt to resolve (much less succeed in resolving) every factual conflict.    There can be excessive faith in the capacity of the court to find facts where evidence, at best remains deficient, murky or inadequate.  It is probably also inevitable that the court may place less importance than case workers in resolving conflicting testimony that relates only to future case management and service delivery and has no bearing on the final order to be made.   

Any concession by the parent’s should be reduced to writing.  The discipline of reducing an agreement or admission to writing requires a certain precision be brought to the task.

I will come later to the position where the parent’s concession is not agreed to.

Position of children’s separate representative

The position of separate representative (whether in court, at a preliminary conference or in out of court discussions) is clearly defined in the legislation.   If a child is capable of giving instructions then the legal representative should act on those instructions.  The legislation even in this case requires the legal representative to ensure that “all relevant evidence is adduced and, where necessary, tested”.(s.99(2)(b) of the Act).

If the child cannot give instructions then the role of separate representative requires that representative to “present direct evidence to the Children’s Court about the child/young person and matters relevant to his/her safety, welfare and well-being” and make “submissions to the Children’s Court for orders (whether final or interim) considered appropriate to the interests of the child/young person”.(s. 99(6) of the Act).

It would be a proper area for submissions by a separate representative to alert the court to any possible adverse implications for future assessment or case management if a finding was confined to only some of grounds supported by available evidence.

Position of children’s guardian ad litem

The functions of the children’s guardian ad litem include –“to safeguard and represent the interests of the child/young person”. (s.100(3) of the Act) Otherwise the position of guardian ad litem will be similar to that of separate legal representative.

The Court

Where a proposal that a finding be made on only one (or some) of the grounds in the application is put to the court as a common position by all parties, the court still retains the final responsibility of finding that the child is or is not in need of care and the appropriate ground(s).  Where a common position is so put, the court would normally determine the issue by reading the filed documents without the need to hear oral testimony.

Where a concession is made on the “threshold issue” by the parents but is not agreed to by DoCS (or another party) then the court has to determine the appropriate course that the hearing will take. 

The concession may be presented in different forms.  It may be in a form that “the parents concede the evidence supports and finding on ground X only but if this is not accepted then a full hearing will be required on all grounds alleged.”  From the court’s standpoint this is untenable. The court should not place itself in the position of being asked to make a determination on the basis of a conditional admission only.

If ground X is conceded then a formal admission should be made. The court will then determine (on the basis of submissions) whether a finding should be made on that ground alone or whether the hearing will proceed by the calling of evidence confined to the contested grounds only.  

In many cases the court may adopt an approach that once the “threshold” is met a finding that the child is in need of care and protection may be made and the case expedited to the stage of gathering reports and considering the final order.    Factual disputes necessary for determining the final order can be resolved at that time. 

There are also many cases where the issues and evidence is such that they will always only be resolved by a contested hearing.  It may not only be more convenient that they be resolved at the “threshold” stage, but that the preparation of a care plan and a determination by the Director-General of whether or not restoration of the child to the care of the parents is a realistic possibility, can only occur after the factual situation of the child has been determined by the court.      Similarly case management issues (such as counselling and provision of services) concerning the child may be contingent upon what findings the court makes.  Often the sooner the contested issues are resolved by the court, the better for the child.  

The court when deciding whether or not to embark upon a full hearing once a concession has been made, is attempting to balance competing objectives, each consistent with the child’s interest being the paramount consideration.

The competing objectives are that (but not limited to) –

 the child’s status and welfare should be resolved without unnecessary delay; and

 the court should have available to it when making a decision, full and reliable    information and that any unresolved factual dispute necessary for such  decision be resolved fairly and at an appropriate time.  

An argument, if advanced, that a party should be at liberty to present whatever evidence the party chooses, at the stage of the proceedings of the party’s choosing, on whatever issues the party chooses, would compromise these objective and cut across the principles in the legislation. 

There are a small number of reported English decisions that have attempted to deal with the manner in which judicial discretion should be exercised so as to resolve these competing objectives.    I have added some comments to extracts from the reports. 

Case Summaries of English Decisions

Re G (A Minor)(Care Proceedings) (1994) 2 FLR 69
Family Division, Wall J.

FACTS: The Authority sought a care order for an 8 year old boy.  The father accepted the child was psychologically disturbed and because of his own circumstances could not care for the child and a care order should be made. The mother also accepted such order should be made.  The Authority however, sought findings of fact against the father of physical and sexual abuse and neglect.   The father had been acquitted of charges of conspiracy to bugger and indecently assault another child when statements of admissions by the father to police were ruled unreliable.

HELD: (1) Under s.3l of the Children Act l989 the court had to be satisfied by evidence that the significant harm suffered by the child was attributable to the care or absence of care given to the child by the parent against whom the order was sought. No agreement of the parties could deprive the court of its duty to satisfy itself that those criteria were met.  The court should be slow to exercise its power over its own procedure to preclude the local authority from presenting whatever evidence it perceived was relevant for the proving of the threshold criteria and the implementation of the care plan.

(2) The court had a duty to investigate, and findings of fact were appropriate, but the nature of the investigation to be carried out by the court depended on the facts of the individual case. If the parties were agreed that a care order was appropriate and on the factual substratum underlying the fulfilment of a threshold criteria, then the investigation could properly be limited to a perusal of documentation and approval of an agreed order.

(3) Where there was an agreement that a care order should be made, but the factual basis upon which the care order should be made was not agreed, the court should limit its investigation to those parts of the evidence which were directly relevant to the issue of significant harm and which were necessary for the proper disposal of the case.  The court had to balance a number of factors in deciding the scope of the investigation, including the time likely to be spent investigating the issue and the cost to public funds of the investigation.

 (4) There is a distinction on the facts of the case between the matters required for the satisfaction of the s.3l criteria and the allegations against the father in criminal proceedings, an investigation of which was not necessary for a proper determination of the s.3l proceedings.  If, however, the father’s statements in the criminal proceedings became relevant in any subsequent proceedings, it would be open to a court to reinvestigate them.

(5) A court of competent jurisdiction, hearing an application under s.3l for a care order, must always be free in appropriate cases, and where necessary to investigate and make findings on the underlying facts relating to the alleged abuse of a child, even where the investigation of the same facts in criminal proceedings had led to an acquittal of one of the parties to those proceedings.  The doctrine of issue estoppel, oppression and abuse of process did not apply.  The position was no different when the judge in the criminal proceedings had ruled that a confession was unreliable under s.76 of the Police and Criminal Evidence Act l984.

(Comment.  Here all parties agreed a care order should be made. The issue concerned whether the Authority should be able to call additional evidence.  The submission on behalf of the father was to the effect that the child would still be treated irrespective of the findings of the court and what was to be achieved by the further investigation? The submissions on behalf of the guardian ad litem for the child included that if in the future an application was made to revoke the order it would be important to know the factual basis upon which the order was made and from the child’s point of view, that “the truth should be established”.   The court’s decision was to receive the additional evidence led by the Authority but not that relating to the father’s statements to the police.   Apart from the above extracts from the headnote of the report, the two following passages from the reported judgment may be useful –

“In the instant case the only agreement is that there should be a care order. There is no agreement about the factual substratum and, in my judgment, it is not an appropriate exercise of the court’s powers under s.3l simply to take the lowest common denominator (based on the ipse dixit of a party to whose care the significant harm suffered by the child is attributable) as an appropriate basis for the making of a care order…” (p.75)
“In the instant case I have exercised my discretionary power over the court’s process to permit a limited degree of factual investigation sufficient to enable the court properly to fulfil its duty to ascertain that the threshold criteria under s 3l had been met. My refusal to permit the reinvestigation of the statements made to the police should not be taken by the father as an indication that these matters should never be reopened.  If they become relevant in any subsequent proceedings it will be open to a court to reinvestigate them.  My anxiety has been, first of all, to limit the scope of the investigation within necessary bounds and, secondly, thereby to enable relevant findings of fact to be made at the point of time most convenient for those findings to be made.” (pp.78-79)).
Stockport Metropolitan Borough Council v. D [1995] 1 FLR 873

Family Division  Thorpe J.

FACTS:  A child suffered a number of serious injuries and had died some years later.  The Authority subsequently made a care application in respect of another child of the family.  The care plan sought permanent termination of parental rights and no contact (the child then becoming available for adoption).  This proposal was not opposed by the parents.  The parents were prepared to admit the threshold issue based on concessions that the mother was unfit by reason of her limited abilities and would remain unfit to offer proper care for the child.  Further, that neither of the parents could safely be entrusted with the care of the child and if the child was placed with them he would be at risk of and likely to suffer significant harm.  The first of three serious injuries to the deceased child was conceded as non-accidental injury for which the parents were solely responsible either as perpetrator or inadequate protector. 

(The parents did not concede responsibility for the injury leading to the child’s death).

The Authority wished “stronger” concessions of responsibility by the parents and in the absence of such concessions, it sought a full hearing in order to establish the cause of death of the deceased child. The Authority was concerned how the absence of a finding as to the cause of death may impact on any future proceedings if the parents were to have another child.  The actual cause of death of the first child would have been the subject of conflicting medical opinion. The hearing would have taken some 3 weeks if it proceeded.  

The court proceeded on the basis of the parent’s concessions.

Thorpe J (at p.875)-

“Whilst recognising the concern of the local authority to avoid the spectre of another extremely expensive presentation of complex medical issues at some uncertain future date when the evidence will have become staler with the passage of time, concentration must surely be put upon the purposes and scope of the present proceedings. They are to settle the future of single child….. The court has no definable statutory duty in relation to children as yet unborn….It seems to me that the local authority’s interest arises specifically from their general and continuing duties for child care and child protection which can be specifically related to these parents by reason of the fact that they continue to reside within this local authority’s area….”

(At p.876)-

“Such understandable concerns the local authority has in relation to the possibility of fresh litigation of issues presented in these proceedings in relation to possible children as yet unborn, has to be set against what seems to me to be the enormous benefits of conclusion of contested proceedings by compromise. The over-complication of the procedures for conclusion by compromise risks the loss of that essential benefit in what may be a very finely balanced and complex situation.  If there is a concession that the essential orders should be written either by consent or unopposed, if there is a formal concession of the passage of the s.3l threshold, if that concession is based on specific admissions of abuse or neglect, if the court is satisfied that the order and its foundations are proved, it seems to me quite contrary to public interest that the proceedings should be prolonged simply to resolve nice difficulties as to the expression of the essential concessions.”

(Comment.  The earlier decision of Re G (A Minor) was not cited to the court.  Thorpe J in the next case of Re B remarked that the two decisions recognised similar principles).

Re B (Agreed findings of fact) (1998) 2 FLR 968.

Court of Appeal.  Butler-Sloss and Thorpe LJJ.

FACTS:  The younger of two children (J) frequently attended hospital with renal failure. Some of these episodes were life-threatening and he had been subjected to serious surgery. It was alleged this was due to the administration of salt overdoses. There were pending criminal charges against the mother.  The authority sought a care order for J and that he reside with his grandparents.  The outcome for J was non contentious. The authority also sought a supervision order in respect of the other child L (who would continue to live with the mother). The mother denied administering the salt but accepted in many other ways, she was, an inadequate parent (sufficient to meet the threshold test).  The authority wished the court to make finding as to the administering the salt.   If the hearing proceeded as a contested matter it would occupy lO days.  The judge ruled the hearing should proceed and the mother appealed.  The appeal was allowed.

HELD. It was not necessary (given the mother’s concessions) to have a lO day hearing with all the experts in order to protect L, who, in accordance with the agreed care plan would be protected in exactly the same way whether or not the significant issue of the mother’s administration was litigated in the care proceedings.

(Comment: The proposal put to the court had something of an interim order about it as it was foreshadowed in the decision that whether the mother was convicted or acquitted of the charge of administering salt to the younger child, the Authority may still need to return to court seek another court order respecting the child L.  If indeed the mother did administer the salt to the younger child (on seven occasions involving prolonged visits to hospital with renal failure) and suffered from the condition Munchausen’s Syndrome by Proxy, one would have to question the risk of leaving the elder 6 year old resident in the home in case the mother’s attention simply transferred to that child).

Re M (Threshold Criteria: Parental Concessions [1999] 2 FLR 728
Court of Appeal.  Butler-Sloss LJ and Wall J.

FACTS: Allegations were made by three children against their adoptive father. He was tried and acquitted of sexually abusing the children.  As at the date of the appeal the children were aged l4, l3 and lO years.   Neither parent wished the children to return home nor to have contact.  The parents conceded the threshold test had been met by their  (a) rejection of the children following the allegations of sexual abuse; (b) their use of inappropriate forms of punishment; and (c) their failure to give reasonable attention to the children’s emotional needs.   The judge considered the concessions but held the authority could lead evidence of the sexual abuse allegations.  The parents appealed.  The appeal was dismissed.

HELD: While it was clear as a general proposition that there should be no unnecessary litigation, concessions made by parents in care proceedings should be considered individually to see whether they were sufficient to meet the justice of the case and the interests of the children. Here the concessions made were different in kind and entirely different in importance from the allegations of abuse.  They did not meet the requirements of the case because (i) there was the potential for further contact between the children and the adoptive parents, and the court’s approach to such contact would be very different if there had been sexual abuse by the adoptive father, and (ii) the care plan for the children, including any therapy, ought to take account of the actual harm the children had suffered.  In additional, the court’s examination of the children’s evidence would give the children the sense that the court was listening to them.

(Comment.   While the position of the parents was that they did not wish future contact with the children, one of the children had actually sought out contact with the mother so the issue of future contacts was not clear cut.   The court was concerned that the preparation of a care plan and future therapy for the children would be helped by findings of what had occurred to them. The court referred to the children having been “through the mill” of giving evidence in the criminal proceedings, accused of lying and having their credibility impugned. The opportunity for their representative to put material before the court and invite the judge to make findings upon it “may be only fair to the children, and will demonstrate to them that the court has listened carefully to what they have to say”. It may also have been factor in the appeals court’s decision that the parents did not propose to attend the future care hearing.)

Re D (Child: Threshold Criteria) [2001] 1 FLR 274
Court of Appeal.  Schiemann, Thorpe and Mummery LJJ.

FACTS: The child L was removed from his mother’s care shortly after birth.  The intervention of the local authority was prompted by the history of the care of a younger child.  An order of the Scottish jurisdiction for the first child was based on a decision that the mother had neglected that child in a manner likely to cause damage to his health.  The child had ingested harmful medicines on a number of occasions leading to his admission to hospital. A consultant in those earlier proceedings gave an opinion that risk assessment in the case depended on whether the incidents amounted to non-accidental injuries or were simply the result of a remarkable degree of carelessness.   The proceedings concerning the child L followed what is there called a “split trial” (in which the threshold and final orders are determined separately as in NSW).    The Authority sought to establish the threshold test by no more than a finding that the mother had failed to exercise proper supervision of her son, such that he had had to attend hospital as a result of ingesting quantities of medicine not prescribed for him. The mother accepted that she had failed to adequately to supervise the child and that she had lied to professionals.  On this basis the threshold issue was determined.

Before the hearing on placement two reports were presented by consultants stressing the dilemma for the forensic experts in the absence of a clear judicial determination as to whether the mother was a deliberate abuser or a thoroughly careless parent.  At the hearing the Authority contended that despite its earlier approach, there was a clear necessity for a finding on the core issue.  The judge held that the issue had to be determined. The mother appealed.

The mother’s contention was that there had been no change of circumstance or fact since the finding.  The practice of negotiation to establish an agreed factual basis for the threshold issue would be undermined if those representing parents received the message that the local authority could with impunity go behind a negotiated deal.  It was contended that the local authority was as a matter of law bound by its agreement according to the principle of issue estoppel.  Alternatively, if the judge had any discretion he had exercised it wrongly.  The mother’s appeal was dismissed.

HELD: It was plain that, if the judge was to discharge his principal responsibility to promote the welfare of the child as a paramount consideration, he must retain his discretion.  It was impossible to suggest that as a result of the issue estoppel principle, which had no bearing on the present case, or any other principle of law, the judge was bound to conclude the case the basis of what had been accepted as appropriate at some earlier stage.

The suggestion that the judge had exercised his discretion wrongly was also unavailing.  Once the forensic experts had plainly stated their inability to advise on issues of child protection without a preliminary judicial determination of the core factual issue, the judge had had no alternative but to proceed as he had.

Per curiam:  the case involved no general issue of principle. If counsel for the parent saw the opportunity to conclude an agreement on the basis of an unusually compassionate appraisal by the local authority, then counsel would inevitably warn the client that the local authority might in certain future circumstances reconsider its position, but that any endeavour to do so would be safeguarded by the judge of trial, ensuring that any such extension was both essential and not unduly prejudicial to the parent.

(Comment. The contested care hearing on establishment had been set down for 3 days. The first day was given over to negotiations between the parties that concluded in the nebulous concession that “the mother accepts she has failed to supervise (M) and as a result he has been admitted to hospital for ingestion of substances”…The appeals court was unusually critical of the approach adopted by the Authority and of its counsel –

“..the local authority must bear the principle responsibility for this unfortunate development, since in their initial written statement of the threshold criteria which they sought, they never went beyond an assertion of lack of supervision. That does seem to be an extraordinary error of judgment with the advantage of hindsight. You do not have to be a consultant psychiatrist to perceive that that is the vital issue of fact in the case. Nor do you have to have a lot of litigation experience to see that it would be impossible to conclude the case without first deciding that central issue.”(p.278)
Discussion

The formality of detailed (written) admissions by parents is not the manner in which concessions are usually presented to the Children’s Court.  Usually there is a global concession that the evidence supports a finding that the child is in need of care and protection on a particular ground (or grounds) but being not all the grounds alleged in the care application.    The general principles that these English decisions establish appear to be equally applicable to the resolution of “threshold” disputes in the context of the NSW legislation and accordingly offer guidance in the manner judicial discretion may be exercised.  I would draw from these decisions the following propositions:-

1. It is not inconsistent with the “paramount interest” principle that a finding be made on limited grounds consistent with concessions made by parents.  It is not every case that requires a determination to be made on every possible ground.

2. Where the threshold test is adequately met by the parent’s concession then there seems less support for the need to call full evidence where the result of the receiving such evidence will have little or no real impact on the outcome of the case.

3. Whether a full hearing is embarked upon or not is a matter of judicial discretion and a party cannot insist on leading evidence once the threshold test has been met by the concession. 

4. Where there is an important factual issue that goes to the nature of the final order (or is central to case planning for the child) then the court will be slow to preclude the Authority (and presumably other parties) from leading evidence.  It does not necessarily follow however that the resolution of disputed facts can only be (or is best resolved) at the threshold stage.  Factual disputes will be required to be determined also in the context of a placement hearing.  It is essentially a matter of discretion for the court to determine the stage in the proceedings that a particular factual dispute then relevant need be resolved.    The court does have however, to be alert to any adverse consequences that can flow from a decision on an important matter being delayed or remaining unresolved (such as in Re D above).

Does a concession accepted by the Director-General to support a finding on limited grounds impair the ability of the Director-General in seeking a final order?

The specific question whether a concession made (or accepted) by the Director-General impairs or limits the factual basis upon which a final order may be made appears to be resolved within the decision of Re D if it was to be followed as representing the law in this State.

Issue estoppel does not generally apply in proceedings concerning the welfare of children (Re B (minors)(care proceedings: issue estoppel) [l997] 2 All E.R. 29).    Much less could it be argued that an estoppel arises within proceedings so as to preclude the reception of (otherwise) relevant and available evidence when the court comes to consider the making of a final order.  If findings made on establishment need to be further considered in the context of a placement hearing, the court can adapt the placement hearing to reflect any subsequent developments (Re M and MC (Care: Issues of Fact: Drawing of Orders) [2003] l FLR 461, Thorpe LJ 464).

This flexibility of approach where factual issues are resolved at the stage of the proceedings then most appropriate, does not mean that the evidence filed in support of the care application at the “threshold” stage will not ordinarily lay a foundation for later decisions of fact.  It does not mean that DoCS (or indeed other parties) should hold back important evidence at the “threshold” stage and then assume everything will be received at the placement stage no matter how disadvantaged other parties may be by this course.  

The issues for determination by the court in making a final order are quite different from the issues relevant to the threshold test.  The same evidence may be relevant but to different or new issues. 

“Once the threshold is crossed, the court has to decide what order…to make. In doing so, s.l of the l989 Act applies; the child’s welfare is the paramount consideration….It is common ground that the court can take into account all the information available at the date of the hearing in deciding what order to make if the threshold has been crossed; the court is clearly looking to the future, and it would be contrary to the child’s best interests to turn a blind eye to relevant matters occurring after the proceedings began.”  (Re G (Care Proceedings) (2001) 2 FLR llll at p.lll4 per Hale LJ).
Summary

A concession enabling an appropriate finding to be made at the threshold stage may be a satisfactory means of expediting the resolution of the care application by allowing the case to proceed to the next stage.  A finding made on the “threshold” issue through this process however is and should not be a contrived and artificial barrier that is later argued as operating to impede the court from receiving evidence and establishing the facts that is necessary for the making of a final order that will both advance the child’s future welfare and ensure the child’s future safety. 

If a party who has made a concession at the “threshold” stage believes that in so doing, evidence will thereby be excluded from consideration later in the proceedings though relevant, then the party is under a misapprehension.  I stress again that misunderstandings of the future effect of any concession should be avoided by clarification at the time the concession is made.
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