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POLICE v “JENNIFER” and “JULIE”

“The issue being determined this afternoon is whether the police acted lawfully in their interaction with “Jennifer” and “Julie”.  That issue can be decided at the conclusion of the voir dire that we have conducted because all of the charges against both young persons involve officers acting in the execution of their duty, and it is conceded by the prosecution that they must be acting lawfully in the execution of their duty.  So there is an issue of fact as to whether their actions were lawful.  It has been agreed that that issue can be dealt with initially, and if there is a need to turn to the considerations under section 138 of the Evidence Act, then we can turn to that issue at a later time.

I think it would be helpful if I refer to some background before turning to the first issue.  The background is that police officers were engaged in conducting what is described as User Pays Pro-active High Visibility Policing on Saturday night 2 November 2002 in the Newcastle Hunter Street Mall.  Two police officers were in the Mall at 10 past 11 at night and wearing full uniform, including a reflective vest.  Constable Watkins tells the Court in her statement, which was admitted as an exhibit on the voir dire, that she noticed three extremely young females smoking cigarettes outside David Jones at the free sausage sizzle stand.  She tells the Court that she approached those young persons and gained their details and their ages, which ranged from 14 to 15 years.  The young persons stated to the police officers that their parents knew where they were and they were catching the train home.

Constable Watkins said she smelt intoxicating liquor on one of the young persons, Jennifer, and there was then a conversation about Jennifer having consumed what she said was one can of bourbon, and I think I can assume that it would be a can of pre-mixed bourbon rather than any can of straight bourbon.

The Constable then says in paragraph 4 that she made a decision to call a police truck to the scene to convey the three young girls home to their parents.  And I quote, 

“I felt they were in moral danger as they were not in company of any responsible adult and the area was prone to assault and robberies.  I was concerned as the sausage sizzle is located amongst the licensed premises, which are subjected to intoxicated adult males and females that may take advantage of the young person.  I was concerned for their personal safety as they were catching the train home without supervision of an adult at such a late hour.  Already there were a number of adult males in the area that seemed to be intoxicated”.
The Constable then refers to another young person approaching who was apparently older than the three already there and I can conclude this was “Julie”.  Paragraph 5 continues:

“the defendant (Jennifer) started to walk away from me and I directed her to stand there as she was backing away from me.  I again directed her to stand at the vehicle located outside David Jones and opposite the Crown and Anchor.  Again she started walking away from the vehicle and away from me towards the barbecue.  I raised my voice and yelled, ‘I told youse to stand at the car, stand there, I won’t tell you again.’  The defendant (Jennifer) ran at me, I jumped back from her as she brushed into me with her body.  I believe that she would either assault me or decamp from my custody.  I grabbed her right arm with my left hand and went to call on the portable radio, informing her I was calling a car crew to get her and convey her back to Newcastle station and I was calling her parents to attend and collect her.  With that the defendant started to struggle with me, attempting to get out of my grip.  I was still holding onto her arm and I stepped back in an effort to prevent myself being assaulted.  I pushed her backwards to the vehicle and I saw Senior Constable Sabovic grab her left arm and attempt to restrain her.  

The defendant has struck me in the face with a pushing motion with her hand which connected with my mouth.  I felt myself being kicked in the shins and I saw Senior Constable Sabovic being kicked in the shins”.  Paragraph 7, “I then turned the defendant over and held her face down on the vehicle using most of my strength to restrain her.”  

The incident then continued to escalate.

The evidence from Constable Watkins, which was subject to cross-examination on the voir dire, is that the young person “Jennifer” was held in increasingly violent circumstances for her welfare.  She was ultimately placed under arrest however the factual circumstances that I’ve just alluded to refer to her being restrained whilst being held for her welfare.  Not only was there the violent incident between the police constables and the young person (and only one young person at that stage), but the incident led to a hostile crowd gathering and more violence then followed.  

On the voir dire I also heard evidence of the location being a busy one, with a free, apparently charity based, sausage sizzle available outside the David Jones store, two cinemas nearby, a Time Zone, a KFC outlet and a 24 hour store not ten metres away.  It was also part of the evidence that the Mall is a regular location for young persons to gather.

In this case the constable relies on her powers and responsibilities under section 43 of the Children and Young Persons Care and Protection Act 1998.  Before I turn to that section I will refer to section 9 of that Act, which sets out the principles to be applied in the administration of the Act.  Sub-section (c ) and (d) are relevant to this issue because section 9(c) provides “in all actions and decisions made under this Act (whether by legal or administrative process) that significantly affect a child or young person, account must be taken of the culture, disability, language, religion and sexuality of the child or young person and, if relevant, those with parental responsibility for the child or young person”.
Sub-section (d) provides “in deciding what or action it is necessary to take (whether by legal or administrative process) in order to protect a child or young person from harm the course to be followed must be the least intrusive intervention in the life of the child or young person and his or her family that is consistent with the paramount concern to protect the child or young person from harm and promote the child’s or young person’s development”.  So section 9 provides the principles that are to be applied to the powers in section 43.  

The police officer relies on Section 43(1) which provides “if the Director General or a police officer is satisfied on reasonable grounds:

(a)  that a child or young person is at immediate risk of serious harm, and, (b)  that the making of an apprehended violence order would not be sufficient to protect the child or young person at risk, the Director General or  police officer may (without the need for any authority other than that conferred by this sub-section) may remove the child or young person from the place of risk in accordance with this section”.  So the constable must be satisfied on reasonable grounds that the child is at immediate risk of serious harm.  

The constable’s evidence is that she thought the young persons were young and possibly vulnerable.  That is the phrase that is within the fact sheet, and which she acknowledged in evidence set out the situation.

As Ms Mainprize for the defence has pointed out, what were the reasonable grounds?  There was a cinema nearby, there was a charity sausage sizzle, there was a 24 hour Seven Eleven in operation ten metres away, the parents of the young persons knew where they were, the police officer had the details and indeed the phone numbers of the parents.  Of course there was a suggestion that the children were young.  Now the evidence is of three young girls, apparently 14 or 15 and being joined by a fourth who appears to be older.  Certainly those are not children at the lower end of the scale of persons who may be young and vulnerable in the Hunter Street Mall.

What are the immediate risks referred to by the police officer?  Her concern was as to the possibility of assault and robs in that vicinity, of perhaps intoxicated older males interfering or assaulting the young girls and of the danger of travelling alone on the train late at night.

There were no immediate risks and there were certainly no immediate risks of serious harm.  Of course there was the general possibility of danger by being out late at night and being in a public place such as the Hunter Street Mall and being on the train late at night.  But that could never be categorised as an immediate risk of serious harm.  The constable’s view was that the young persons were young and possibly vulnerable and really the evidence never got any higher than that.

The failure of the police officer goes beyond the fact that she could never be satisfied on reasonable grounds that the child was at immediate risk of serious harm, because the constable did not comply in any way with section 234 of the Children and Young Persons Care and Protection Act 1998.  Section 234 requires that when a child is removed the person removing the child must provide their name and authority, give notice of the reasons, and outline the power of removal.  All the above must be told to a young person who is over ten years of age, and such a young person must be told what is likely to happen.  The constable conceded in her evidence that she never told the young person why she was being ordered to wait.  She said that she may have, on more than one occasion, referred to the danger of travelling on the train, however never told the young person why she was being ordered by a uniformed police officer to wait and stand still.  So there was a total lack of compliance with section 234.

That non-compliance is combined with the breach of the principles set out in section 9.  There was no consideration as to the young person’s culture.  Now the police officer bridled or took affront to the suggestion that she might notice that Jennifer was apparently of Aboriginal descent.  The requirement of the Act is for there to be a positive or greater level of care taken in those circumstances.  It is well known to all involved in law enforcement that Aboriginal people, and especially young Aboriginal people, are more vulnerable in custody than others.  And so rather than not noticing that Jennifer was an Aboriginal person, her aboriginality should have been a consideration and a reason for taking greater care.  

As for compliance with section 9(d) as to the least intrusive option being undertaken, well one can hardly envisage a more intrusive option than taking the young person physically in hand without telling her why, pushing her onto a car, attempting to handcuff her - which led to a violent altercation.  That is not the least intrusive way of dealing with any perceived concerns for Jennifer’s welfare.

The plain facts are that there was no offence detected apart from some possible issue of one of the four young persons drinking, and that was not being investigated.  There was no initial arrest purportedly for any detected crime and indeed it must be said that the circumstances in Hunter Street Mall that night could apply to many children any night of the week. I think it is quite ludicrous for the constable to suggest that in those circumstances it was appropriate to summons a police truck to take this teenager home - using violent action.

I note that the police were in the Hunter Street Mall to undertake a User Pays Pro-active High Visibility policing operation that the constable conceded was driven by the concerns of local business.  The constable conceded that one of those concerns is children in the Mall and children possibly committing crimes.  This behaviour by the police officer has all the appearances of simply clearing the Mall of annoying and untidy young persons and has no aspect of benefit to the children involved, or the consideration of the welfare of those children.  To be placed forcibly in any part of a police truck without any suggestion of a crime having been committed is entirely contrary to this child’s welfare.  

Now I accept that the police Prosecutor had to make some submissions and act on his instructions.  However, in my view it is of considerable concern that this prosecution was pursued supposedly after some senior review.  One must ask whether it is time that somebody such as the Director of Public Prosecutions reviewed any such representations, or the pursuit of such cases, given that this case has been pursued by the informant and the police Prosecutor acting on those instructions.

Good community policing or even policing that is in accordance with the defined policies of the Police Commissioner for dealings with young persons would not and could not lead to the debacle which occurred on 2 November 2002.  

Perhaps needless to say, but it is important that I make formal orders, I find that the conduct of the police officer was unlawful and accordingly the evidence that has been led on that issue would not be admissible in the principle proceedings.”

The Senior Children’s Magistrate then dismissed the proceedings.
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