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IN THE MATTER OF BEN AND JOHN

This is an application pursuant to section 90 of the Children and Young Persons (Care and Protection) Act 1998 brought by Barnardos Australia seeking leave to apply for rescission or variation of care orders made in the Children’s Court of New South Wales at Campbelltown on 20th February 2003.   Those care orders related to the children ‘Ben’, who was born on [      ] 1997, and his brother, ‘John’, who was born on [      ] 1999.

 Ben and John were removed from the care of their mother on 7th November 2000 and are subject to orders made under the now repealed Act on 7th February 2001 placing each of them in wardship until the age of eighteen years.   There is no attack on those orders and, after short-term placement, the two boys, brothers, were referred to the “Find-A-Family” programme of Barnardos Australia.   Ben and John were placed in their current long-term foster placement on 6th December 2001 when Ben was aged four years and ten months and John was aged two years and five months.   As appears from the affidavit of Angela Louise Miller of 11th April, 2001, since the referral to Barnardos Australia on September, 2001, the Department of Community Services has had no direct involvement with management of the boys’ placement in foster care and Barnardos Australia, as the agency undertaking that placement, has been solely responsible for all the case work in relation to the children, including monitoring the placement, arranging for contact visits with “the birth family” and supervising those contact visits.

Commencing in February 2001 and until February, 2003, the boys have had contact with their mother, ‘Ms C’, and their paternal grandmother, ‘Ms S’, for two hours on four occasions per year at roughly quarterly intervals.   But, on 20th February, 2003, fresh contact orders were made by consent by Truscott CM pursuant to which Ben and John are to have greatly extended contact.   They are to have unsupervised contact with their paternal grandmother for two hours every month for a period of three months and, thereafter, for three hours every month together with six hours during one day of each short school holiday period and two days and one intervening night during each Christmas school holiday period.   So far as contact with the boys’ mother is concerned, they are to have unsupervised contact with her for three hours every month and for one six hour day in each short school holiday period and for two days and the intervening night during each Christmas school holiday period.   It is anticipated that much of this contact will take place in the Campbelltown district, a long way from the boy’s home.     According to Ms. Miller’s calculations, Ben and John will be away from their foster home engaged in contact with their mother and grandmother on twenty-six days each year.

These are the orders that Barnardos Australia wish to attack and now seek leave to apply for rescission or variation.  In support of the application for leave, Barnardos Australia relies on two affidavits of Angela Louise Miller a social worker employed in its “Find-A-Family” programme, one affirmed on 11th April, 2003 and the other on 21st May, 2003 together with the affidavit of Theresa Mary Lindfield, clinical psychologist, affirmed on 22nd May, 2003.   Barnardos rely, too, on the affidavit of Lynne Patricia Moggach sworn 11th April 2003.   Ms. Moggach, a particularly experienced social worker, is the deputy senior manager of the “Find-A-Family” programme.

Annexed to Ms. Moggach’s affidavit are a detailed explanation of the “Looking After Children” system which is the system designed, developed and adopted by Barnardos Australia in order to improve the parenting experience of children like Blake and Jake who are being cared for by and fostered through welfare agencies such as Barnardos.   Annexed to the affidavit and marked “B” and “C” are monographs prepared by Barnardos’ professional staff dealing with establishing permanency for children and the issues of contact between children in permanent foster care and their birth parents.

Ms. Miller’s second affidavit annexes a copy of Barnados’ review of the arrangements that have been made for the two boys in terms of their placement into long term out of home care.   Her earlier affidavit annexes copies of the initiating affidavit in the wardship proceedings and the wardship order, a copy of the Placement Report of Angela Miller that was before Truscott CM on 20th February, 2003, a copy of a letter from Tina Smith of Barnados Australia to Helen Rowe of the Department of Community Services dated 12th. March, 2003 expressing dismay at the terms of the orders of 20th February, 2003 and commenting on the anticipated degree of disruption likely to flow to the children, copies of notes an agenda and a case summary of a protective planning meeting relating to the children and their family which was held at the Department’s premises on 14 February, 2003 and, finally, a case plan report of 18th March, 2003 prepared by the Department and specifying as a “goal” in the management of these children the “encouragement of access”.

The Department of Community Services placed before the court the affidavit of Glenda Narelle Baltaks, acting manager, casework out of home care, affirmed 14th April 2003.

On 16th April, 2003 when the matter came before me on an urgent basis, Ms O’Connell appeared on behalf of Barnardos Australia, Ms Collopy appeared for the Department and Mr McLachlan appeared for the children.   There was no appearance by or on behalf of the boy’s mother although I was informed that she had been advised that the matter was to be mentioned.   I was asked to make an urgent, interim order that, pending further order, the mother’s contact to Ben and John be supervised and I made those orders and stood the application for leave over to 23rd May for hearing.

On 23rd May, 2003 when the application for leave came before me, Ms. Falloon of Counsel appeared for Barnardos Australia and Ms. Renshall appeared in the interests of the two children.   Although the proceedings for leave are not inter partes, the boys’ mother was present and represented by Ms. Valenti and their grandmother was present and represented by Mr. Butland of Counsel.   Ms. Collopy appeared for the Department of Community Services.   On the hearing of the leave application, Ms. Renshall, acting in the interests of the children, was wholehearted in support of leave being granted and Ms. Collopy, on behalf of the Department neither supported nor opposed the application.   But Ms. Valenti and Mr. Butland both indicated that their respective clients were opposed to leave being granted and I respectfully agree with Zdenkowski CM in Re Jack, Jason and Mikoela [27th March, 2003], that in a case such as this, leave may be opposed.       

There was no objection by anyone at the bar table to the standing of  Barnardos Australia to seek leave.   At any event, Barnardos clearly falls within the category of persons entitled under section 90(3)(e) to seek leave as “a person who considers himself or herself to have a sufficient interest in the welfare of the child.”   Having regard to the role which Barnardos Australia has played in the placement of Ben and John and its continuing responsibility to manage and service that placement, as described by Ms. Miller, I have no difficulty in making the finding mentioned in section 90(4).

The case that Barnardos Australia would seek to put is that the new regime of contact for Ben and John created by the orders of 20th February, 2003 are orders better suited to a family law situation than to a situation where the children have been placed in long term foster care and that Ben and John should not be unnecessarily distracted from the business of bonding with their new family.   Barnardos fear that the degree of exposure they are now to have to their mother and paternal grandmother will be distracting and unsettling to the boys and, in addition, might be unduly burdensome to the foster parents and pose a threat to the success of the placement.  Furthermore, it would be argued on behalf of Barnardos Australia that the boys’ unsupervised contact with their mother would fail to adequately protect them and, in light of their circumstances and experiences when they were living in her care and prior to the orders of 7th February, 2001, would be inconsistent with their best interests.   Barnardos points to the disruption to the boys’ routine which will be occasioned by contact, to the great deal of travelling which it will demand, to the alleged adverse impact of their disruptive siblings on Ben and John and to Barnardos’ view that both the boys’ mother and grandmother are incompetent to control the children’s behaviour.   Furthermore, Barnardos Australia is concerned that the new regime of unsupervised contact may expose the children to a risk of physical or psychological harm, particularly at the hands of an older sibling, ‘Conrad’, who has been accused by another sibling, a sister, of having sexually assaulted her without warning during a 2002 contact event or at the hands of their father, ‘Mr S’, who, it is alleged, has breached an AVO and is thought likely to gain access to the boys during their unsupervised contact with their grandmother.    

This has been Barnardos’ point of view throughout.   Vitally involved in the care and management of the boys and, one might have thought, in an excellent position to understand their needs with regard to contact, Barnardos Australia advised their mother that her application for increased contact would be opposed.   Angela Miller deposes to having so advised the Department of Community Services and having been assured by Tanya Katalinic, the responsible officer, that the Department would be resisting the applications and that there was no need for Barnardos to be represented at Court on 20th February 2003.   Annexure “C” to Ms. Miller’s first affidavit is a copy of the Barnardos’ report opposing increased contact to the children’s birth family and sent to the Department of Community Services on 17th February 2003.   In fact, without further notice to or consultation with Barnardos Australia, the Department of Community Services joined the other parties in consenting to the orders of 20th February 2003.   Indeed, the minutes of the protective planning meeting of 14th March, 2003, a copy of which is annexure “E” to Ms. Miller’s first affidavit, suggest that it was the Department which was most vigorous in seeking the orders of 20th February, 2003 in contradiction to their earlier representation to Barnardos and in apparent disregard of Barnardos’ advice.   At any event, because was they were not a party to the proceedings, Barnados Australia is not in a position to appeal and, instead, seeks leave. 

The plan of Barnardos Australia, if leave is granted, is to restore the contact arrangements that were in place prior to 20th February, 2003 and in terms of section 90(2A) I think it is fair to say that there is at least an arguable case to be put.   

The amended section 90(2) provides that the court may grant leave if it appears that there has been “a significant change in any relevant circumstances since the care order was made or was last varied.”   A care order is defined in section 60 as “an order under chapter 5 with respect to the care and protection of a child or young person and includes a contact order under section 86.”   So, Barnados Australia must demonstrate a significant change in relevant circumstances occurring subsequent to the making of the orders on 20th February 2003.   Ms. Falloon submitted that section 90(2A) provides an alternative occasion when leave might be granted.   She argued that, if the catalogue of factors provided in that subsection suggests to the court that the matter should be revisited, then the applicant for leave is relieved of the task of establishing a change.   She argued that point on the basis that section 90(2A) was inserted into the Act by way of an amendment to the scheme provided in section 90 but I think it is significant that the amendment was comprised, not only of section 90(2A), but also a slightly re-formed section 90(2) which were inserted together into the Act.   Looking at those subsections, I think it is clear that a significant change in relevant circumstances must still be present before leave can be granted and the court must also, as a separate exercise, consider the matters enumerated in subsection 2A.  In response to Ms. Falloon’s invitation, I have read the speech of the then Attorney-General on the second reading of the Children and Young Persons (Care and Protection) Bill in the Legislative Council on 1st December, 1998 and the speech of the then Minister for Community Services in the Council on 27th June, 2001 when the permanency planning amendments were read for the second time and in neither of those speeches can I find support for the proposition that, as a result of the amendments, a significant change in relevant circumstances is no longer a sine qua non to a grant of leave. I think it is.

The orders of 20th February 2003 will readily be seen to constitute a very significant change in relevant circumstances relating to Ben and John.   As a result of those orders, the boys’ exposure to their mother and paternal grandmother is increased from supervised occasions of mere “identification contact” on about four occasions per year [i.e. two hours every three hours] to twenty six contact occasions per year involving overnight stays and without supervision.   But the change, to be effective in terms of section 90(2), must have occurred subsequent to those orders and not as the direct and obviously intended consequence of them.

Since 20th February 2003 the boys have had contact with their mother on 17th April and with their paternal grandmother on 24th April 2003.  Both events took place at Burnside and both were supervised.   According to Ms. Miller, Ben and John were seen as “very defiant and somewhat uncontrollable.”   On the first occasion, they were “mostly very non-compliant” and “became easily upset and whingeing” although, their behaviour seems to have improved on the second occasion when they were described by Ms. Miller as “generally well behaved” although still very noisy and boisterous.   It appears that, after contact with their mother, the boys slept in the car all the way home but, reports to Ms. Miller from the foster mother suggest that, following contact to their grandmother on 24th April, 2003, the boys were “uncontrollable for the next three days and extremely defiant,” easily upset and answering back, screaming, using bad and insulting language and generally being a pain in the neck.

Ms. Miller’s affidavit records that, according to the foster mother, she found Ben on 25th April 2003 with his fingers stuck up his bottom.

Theresa Lindfield’s report very strongly supports the contention of Barnardos Australia that, in the context of long-term placements such as Ben and John’s, a contact regime such as that comprised by the orders of 20th February, 2003 is inappropriate as likely to be distracting and damaging but I agree with Ms. Valenti that, in that respect, her views are general rather than specific to Ben and John, were available and, indeed, were known to the Department prior to the contact orders being made and do not constitute a significant change of relevant circumstances within the meaning of section 90(2).   Ms. Lindfield saw the boys on 16th and 18th April 2003, the day before and the day after their contact with their mother.

Ms. Lindfield noted the advice of the foster mother on 7th April [before the commencement of contact mandated by the orders of 20th February, 2003] that, upon placement in December 2001, both boys were “rather wild” with poor control over their behaviour.   Apparently, John “engaged in head banging behaviours to an extreme degree, sometimes bruising himself on hard surfaces such as tiled floors.”   He also had a biting habit.   Ben, like his brother, was said to behave at a much younger age level than his true age and to have a noticeable speech delay.   His foster mother reported to Ms. Lindfield that Ben was “quite aggressive in his interactions and used to have biting fights with John.”    Ben was reported to be a very nervous child, “abnormally tidy,” sensitive and prone to become hysterical if reprimanded.   When anxious, he sometimes hurt himself by pinching himself or pulling his hair.   

It appears that, since their placement, Ben and John have made significant progress but the foster mother told Ms. Lindfield that, after quarterly contact with their mother and paternal grandmother, “both boys regress…   … although, over the passage of time, they have generally been able to settle within a shorter time frame.”   The foster mother told Ms. Lindfield that, after contact, “Ben needs a lot of reassurance that he will be returning to his bed, his house, his TV etc.”    She said that he gets very nervous before a contact event and often comes home stating that his “other mother” wants him to live with her and, it seems, he is often confused and unsettled after contact and sometimes wets his bed.   

Ms. Lindfield saw and described the boys immediately after their most recent contact to their mother, the first contact event after the orders of 20th February 2003.   She says that John was “much more withdrawn” than had been the case some days earlier and much keener to rejoin Ben but, so far as I can tell, there is nothing in her description of the boys which indicates a change in their affect, behaviour or wellbeing during or after contact since the contact regime was altered on 20th. February 2003 than was the case prior to that date and, because no other relevant change has been suggested, the application presently fails the test in section 90(2) and must fail.   

 The application is dismissed.
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