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IN THE MATTER OF CALVIN

On 28th May, 2003, upon the application of the Guardian ad Litem, an order was made in these proceedings pursuant to section 82(2) that a written report concerning the suitability and arrangements for the care and protection of the subject child, ‘Calvin’, be furnished within six months.   Because the order calls for a second report and was made not in the context of “making an order allocating parental responsibility…” as would be authorised by section 82(1), but in the context of a “review” of existing orders under section 82(2), I undertook to provide reasons which I propose now to do.  

Calvin was born on [       ]1991.   He is the son of ‘Ms E’.   The identity of his father, who appears to be disengaged and has played no part in the proceedings, is unknown to me.   On 6th March, 2002, an order was made pursuant  to section 100 appointing a Guardian ad Litem for Calvin.    This appointment was made in the context of Calvin being significantly delayed due, presumably, to serious head injuries which he had sustained when, as a two year old, he fell from a third floor balcony.  By 2002, Calvin was experiencing significant behavioural problems due to his disability and was seen as being at high risk both of not having his needs met and of slipping into the juvenile justice system.   He was living in an intensive care, residential group home called  ‘Group Home’ with one other boy where, according to the medical review report of the Disability Specialist Unit of the Department of Aging, Disability and Home Care, he was making good progress and was more settled than had previously been the case.   It was noted that fewer situations triggered Calvin’s aggressive mood and threatening behaviour and his physical aggression towards his housemate, if not their arguing and bickering, had ceased.   It was still seen as necessary to lock sharp implements away from Calvin but much of his destructive and aggressive behaviour, throwing furniture around, destroying various personal belongings, threatening staff and the like, had abated.    The report disclosed that Calvin still suffered from a seizure disorder which was being treated, apparently successfully, with Tegretol and his dribbling and his unsteadiness, which was problematic in the past, were much less of concern.   His significant emotional immaturity and his functional delays were noted.

In support of the application for the appointment of a Guardian ad Litem for Calvin, reference was had to the affidavit of Stephen O’Flaherty of the Sydney Children’s Hospital at Westmead.  Dr. O’Flaherty’s view was that, because of his intellectual disability in combination with his major behavioural disorder, Calvin “was quite incapable of making decisions that would be expected of a non-disabled ten year old.”    Dr. O’Flaherty went on to say that “… a neuropsychological assessment performed in February, 2001 demonstrated ‘Calvin’ is easily overloaded or overwhelmed by instructions.   He can cope with one-part instructions but was found to muddle two or three part instructions.   He was and remains impulsive and performed well below his age level when assessed on basic academic tasks even when allowing for his level of intellectual disability.   His behavioural disorder is well documented.”

On 14th. August, 2002, “final” orders were made that, until he shall have attained the age of eighteen years, Calvin be in the parental responsibility of the Minister as to all aspects of parental responsibility save and except that he should be in the parental responsibility of his mother for his religious upbringing.   The Court noted, by consent, that  “’Calvin’s’ care requires a high level of one to one care from stable consistent carers and that the Minister, through her delegate, will liase with the current service providers and all other necessary providers to ensure that the consistency and stability is maintained in ‘Calvin’s’ interests.”   The Minister’s intention to encourage contact, subject to the boy’s wishes, between Calvin and his mother, brother and other relevant family members was noted.   The Court made an order under section 82(1) providing for a report on or before 7th February, 2003 “detailing, inter alia, the following:-   

· the steps taken to implement a consistent management programme with supports and if it has not, why not and the steps being taken to implement such a regime.

· the level and frequency of contact enjoyed by Calvin to his mother and brother and other extended family members.

· His then current medical condition, any medical intervention that has occurred in the time since the orders were made and any proposals for any medical intervention.

· The nature and extent services outside the ‘Group Home’ which are involved in his care and welfare including, if available, copies of any reports from such service providers.

· The suitability of the arrangements for the care and protection of Calvin including any proposals to vary or change his day-to-day care.

· The steps taken to identify an advocate from a non-government disability or care agency to be appointed to assist Calvin and to advocate for him independent of the service providers in place to meet his medical and other needs.”          

The Court noted that a copy of the report should be provided to the Calvin’s mother and to Ms. Sue Foley, his Guardian ad Litem.

That report was received by the Children’s Court on 4th February, 2003.   Annexed to the report is a “Behaviour Intervention and Support Plan” which was prepared in February 2002 and deals with a period commencing in October 2001.   Neither that report nor the very brief discussion of it contained on the second [unnumbered] page of the report shed very useful light on the development since 14th August, 2002 of an effective behaviour management programme, the degree of Calvin’s compliance with it and the steps being taken to ensure compliance.   In particular, the report was unhelpful in dealing with the steps taken or to be taken to address Calvin’s sexualised behaviour.  It appeared that no advocate for Calvin had been identified and it was unclear what if any steps to do had been decided on.   And, although the boy was described in the report as more settled at school, his school reports described violent and unpredictable behaviour.

Accordingly, the matter was re-listed on the motion of the Guardian ad Litem on 15th May, 2003 when, of its own motion, the Department of Community Services handed up a further report.    On behalf of the Guardian ad Litem, Mr. McLachlan concedes that the report of 15th May, 2003 addresses many of the deficiencies of the earlier report but submits that there are a number of remaining concerns which are either unaddressed or unresolved which, he says, should prompt the Court to review the matter.   

The report of 15th May, 2003 discloses that “numerous efforts were made to gather information from DADHC – Leichhardt and Hurstville and the Group Home Staff Members and Manager but information pertaining to this issue [ie the behaviour management programme, the supports and consistency of the programme and the steps taken to address Calvin’s violent behaviour] was not forthcoming.”   It seems to me that the issue is of importance and that the Court should be given sufficient information on this topic that it sought originally in its section 82 order.

There is little fresh information provided in the report of 15th May, 2003 as to Calvin’s sexualised behaviours and whether these are abating or increasing and, if the latter, what steps have been and may be taken to deal with the situation.   A report from the child’s school or, at least, a detailed analysis in the report of his performance at school was expected and, disappointingly, has not been provided.   These are matters vital to Calvin’s welfare and should have been reported on and the Guardian ad Litem properly remains concerned that Calvin’s remains at risk of entering the Juvenile Justice system.

Furthermore, the report of 15th May, 2003 leaves the Court none the wiser as to the engagement of an advocate for Craig which remains an important matter and, generally, the Court is still in doubt as to the arrangements put in place and to be put in place for his safety, welfare and well-being.

Accordingly, I agree with the Guardian ad Litem that further information is called for to enable the Court to be assured that the steps identified as important to secure Calvin’s future welfare have been taken.   The question is whether the Court has the power to take the proceedings further, in this case by making an order for a further report under section 82(2).   As an invitation to revisiting the care arrangements of a child or young person put in place by an order allocating parental responsibility to a person [including the Minister] other than a parent, Section 82(2) leaves a good deal to be desired because it uses the word “review” and fails to specify just what that means.   Does it mean simply that the Court, unsatisfied that proper arrangements for care and protection have been made, may order that the case be brought back merely for the purpose of looking at it again but without power to do anything further?   Or does it mean that the Court may bring the case back and, if it remains dissatisfied, deal with it?   Or are there limits on the Court’s capacity which fall somewhere between those two extremes?   

Section 77 of the Act provides for the Director-General to notify the Court where there is an alleged breach of an order for supervision.   In that instance, there is no mention of any review but, instead, a requirement of the Court to give the parties an opportunity to be heard and make a determination whether there is, indeed, a breach and, if there is, a power “to make such orders as it considers appropriate in all the circumstances.”  In that case, the Court is effectively at large and “may make any orders that it could have made when the order for supervision was made.”

Similarly, section 73 provides for notification of an alleged breach of undertakings in which case the Court must give the parties an opportunity to be heard and determine whether there has been a breach as alleged.   If the Court makes that determination, it “may make such orders as it considers appropriate in all the circumstances” and, again, it is specifically given power “to make any orders that it could have made when the order for undertakings was made.” 

One would have thought that, if Parliament had intended that the Children’s Court have power to reopen proceedings when an unsatisfactory situation was indicated by a report prepared pursuant to section 82, it might have put the power to reopen beyond doubt by employing language similar to the terms of sections 77 and 73 rather than speaking of a review.  That Parliament failed to do so is a warning, I suppose, that its intention might have been otherwise

On the other hand, there doesn’t seem to be much point in having limited the Court’s capacity to respond to a case where a section 82 report indicates or suggests a failure to implement a care plan or a failure of the arrangements in place for the care and protection of a child or young person.   It is not easy to see that such matters should be reported to the Court which then can do no more than read the report and, presumably, worry.  It might be argued that, where an order allocating parental responsibility to a non-parent is failing to protect a child or young person, the appropriate person to determine whether the matter should be reopened would be the Director-General who might decide to seek a variation/rescission.   But had that been the avenue favoured by Parliament, there would have been little point in requiring a report to the Court and not much substance in the review process authorised by section 82(2).

The definition of “review” in the Concise Macquarie Dictionary relevantly includes “a judicial re-examination, as by a higher court, of the decision or proceedings in a case” and although, in the present case, the reference to a higher court is not to the point, I think the concept of revisiting the proceedings and, if necessary, re-working the decision and orders probably is.   In discussing the Court’s function under section 82[2] the Minister, in her second reading speech, referred to the Court’s power to “review” as a “safeguard” although it is not clear how it could be so described if the “review” may not include a reopening of the case and, if appropriate, a refashioning of care orders. 

 I am entitled, I think, by section 33 of the Interpretation Act to prefer a construction of the word “review” that would promote the purpose or object of the statute which, in the case of the Children and Young Persons (Care and Protection) Act 1998, were described by Sully J. in Re Tyrone [CLN Vol. 2. No. 6.].   His Honour referred relevantly to sections 8 and 9 and held, in that case, that the particular statutory provision with which he was dealing should be construed in a way that is consistent with and furthers the objects and principles underlying the Act.   I think I should try to do the same when interpreting section 82(2).   

For those reasons, I think the Court is not a mere spectator but is charged with a responsibility for Craig’s care and protection that, on the basis of the reports before me, remains problematic.   The case was brought back before the Court on 28th May 2003, and because I was not then satisfied that proper arrangements had in fact been made for his care and protection, I “reviewed” the case to the extent of ordering a further report pursuant to section 82.   The foregoing are my reasons.
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