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IN THE MATTER OF JORDAN, JOSHUA and MICHELLE

This matter concerns the future welfare of ‘Jordan’ born [      ] 1991 and ‘Joshua’ born [      ] 1993 and ‘Michelle’ born [     ] 1998….

By application dated 10 May 2002 the Director-General sought leave for variation of an existing care order relating to each child placing each in the parental responsibility of the Minister for a period of 12 months from 3 October 2001 so that the order be extended to place each child in the parental responsibility of the Minister until he or she attains the age of 18 years. This application is predicated on the Director-General’s assessment that there is no realistic possibility of restoration of the children. Leave was granted on pursuant to section 90 on 28 May 2002. The matter ultimately came on for hearing on 14 and 28 November 2002…..
Because it would potentially render academic the other issues in this matter I deal firstly with Mr McLachlan’s threshold submission……On the threshold issue Mr McLachlan submitted that the mandatory terminology of section 83 subsection (7), paragraph (a) precluded the making of a final care order unless permanency planning has been adequately addressed. He relied on the definition of permanency planning in section 78A, subsection (1) and in particular the term “stable placement”. He contended that in the context of an application for a long-term order the Director-General must necessarily identify a permanent placement as defined in section 3. It is common ground that there is no such placement at the moment. It follows, he says, that the Director-General must be directed to prepare a fresh permanency plan which identifies an appropriate long-term placement and that this matter must be adjourned until that occurs.

It was pointed out on behalf of the Director-General that it was well known that current arrangements between the Department of Community Services and agencies which recruit long-term carers are that the agencies decline to recruit such a carer until a long-term order is made. It is argued by such agencies that this is the only practical approach because of the vicissitudes of care hearings and their outcomes and because of the resource implications for the recruitment of long-term carers.

On its face Mr McLachlan’s submission is an attractive one. The notion that an identifiable placement, properly assessed, be available for the scrutiny of the Court as part of the permanency plan presented to it in respect of a proposed long-term order accords with common sense. Moreover it would be somewhat ironic if the clear tenor of the permanency planning amendments, which is to avoid instability and uncertainty - and in that respect see section 78A(1)(c ) - did not dictate the outcome contended for. But does the legislation require that result?

In my view it does not for the following reasons. First, it would have been quite simple to require, in section 83, subsection (3) that a permanent placement be found and in section 83, subsection (7) that a permanent placement be a precondition to a final order in respect of proposed long-term orders. However the terminology adopted speaks in terms of permanency planning being “appropriately and adequately addressed”. By implication a prior permanent placement is but one of several means by which this might be done. Second, the language of section 78A, subsection (2) namely “permanency planning recognises that long-term security will be assisted by a permanent placement.” (emphasis added).

It seems to me that the use of the word “assisted” here reinforces the view that a previously identified permanent placement is not a necessary condition of permanency planning. This construction is fortified, in my view, by the language of section 82, subsection (1A), an amendment introduced at the same time as the permanency planning changes under consideration. Section 82 reports deal with monitoring by the Children’s Court of parental responsibility orders. Section 82, subsection (1A)  provides that the report must include an assessment of progress in implementing the care plan including progress towards the achievement of a permanent placement.

This appears to me to be incompatible with the construction of permanency planning which mandates an identifiable permanent placement prior to the making of a final order in respect of applications for long-term care orders. It may be that such an approach would better serve the long-term interests of children for whom the Minister assumes long-term responsibility but that is a matter for Parliament. It is not, as I understand it, required by the current legislation.

Accordingly I decline to accept Mr McLachlan’s threshold submissions. It follows that I must turn to an evaluation of the evidence and a determination of whether or not to accept the Director- General’s assessment that there is not a realistic possibility of restoration…

[The Court then examined the evidence and held that there is no realistic possibility of restoration.The Court made Parental Responsibility orders until each child attains the age of 18 years, contact orders and the following order for section 82 reports]

(2) Section 82 reports. I  order that the Director-General should prepare, file and serve on all parties two reports pursuant to section 82 concerning:

(i)  the profile of the placement of the carers and the progress of the children in that placement;

(ii)  a recitation of their general developmental progress and particulars of any difficulties encountered and the steps taken by the Minister to deal with those; and

(iii)  the progress and frequency of contact and proposals for the future.”

