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IN THE MATTER OF ‘PAMELA’

Introduction

The Department of Community Services seeks an order from the court revoking the leave of Anglicare to appear as a party to the substantive proceedings. In the substantive proceedings, the mother of the subject child seeks an order rescinding a wardship order made in 1998. Leave to appear had been granted on 4 September 2002. The revoking of leave to appear is an implied power under Children and Young Persons (Care and Protection) Act 1998 s 98. The Department’s application is based on the argument that Anglicare has insufficient interest in the proceedings and on the probable duplication of positions taken by the parties. The application raises issues concerning leave to appear in care proceedings: Children and Young Persons (Care and Protection) Act 1998 s 98(3). 

History
The child ‘Pamela’ was born on [    ] 1998. Her mother, ‘Ms T’, then aged 23, was addicted to heroin and had no contact with the natural father. The child was taken into care in June 1998 at the age of five weeks. On 18 November 1998, when the child was 7 months old, an order for wardship until 18 was made. That order was translated to parental responsibility to the Minister until the age of 18 when the Children and Young Persons (Care and Protection) Act 1998 commenced. The Department of Community Services nominated Anglicare as the delegated agency to find and support foster carers for the child. On 15 January 1999 Anglicare placed the child with Anglicare long-term foster carers ‘Mr and Mrs A.’ The child has remained living with those foster carers since that time.

On 1 August 2002 the child’s mother, Ms T, filed an application for leave to rescind the order made on 18 November 1998 pursuant to the Children and Young Persons (Care and Protection) Act 1998 s 90. She is seeking the return of the child to her care. In the accompanying affidavit Ms T set out changes to her life since 1998, including marriage and maintenance on the methadone program since October 2000. 

On the first mention date, 7 August 2002, at Campbelltown Children’s Court leave was granted for the mother to seek rescission of the 1998 wardship order: (Children and Young Persons (Care and Protection) Act 1998 s 90(2)). On that day, although such leave is a matter between the court and the applicant, there were appearances for the mother, the Department of Community Services and a representative of the child.

At the second mention date, 4 September 2002, Anglicare was granted leave by Magistrate Murphy to be a party to the proceedings. Anglicare’s interest on that date was to seek an order for an assessment of the child by an independent expert, and not through the Children’s Court Clinic. However, the court on that date made orders under Children and Young Persons (Care and Protection) Act 1998 ss 53 and 54 for a report from a Children’s Court Clinic clinician. Since 4 September Anglicare has filed two affidavits from Anglicare workers dated February 2003, each of which sets out not only some history of the placement but also arguments against granting the mother’s rescission application. The presiding magistrate on 4 September 2002 is now situated at a country court, so proceedings subsequent to December 2002 have been before a different magistrate sitting at Campbelltown. There was no application by any party that the issue of standing be dealt with by the same magistrate who made the original decision in September 2002.

On 3 December 2002 a Preliminary Conference was conducted before a Children’s Registrar, and a timetable was set for the filing of documents prior to a mention on 26 February 2003 to set a hearing date. 

On 7 February 2003 the foster carers, Mr and Mrs A, filed an application to be joined as parties. The application was argued on 19 March 2003, and leave to appear was granted. 

Also on 19 March the Department of Community Services made an application, which it had foreshadowed at the call-over on 5 March, that Anglicare’s leave to appear be revoked. The application was adjourned to 31 March for decision. 

The hearing of the substantive application for rescission is listed for four days, on May 12, 13. 14 and 16. An expert report by Dr Waters is also expected by the end of March.

Rights and Leave to Appear as a Party in Care Matters
The law regulating appearance rights and leave to appear as parties in care proceedings is set out in Children and Young Persons (Care and Protection) Act 1998 s 98:

“98. Right of appearance 

(1) In any proceedings with respect to a child or young person: 

(a) the child or young person and each person having parental responsibility for the child or young person, and 

(b) the Director-General, and 

(c) the Minister, 

may appear in person or be legally represented or, by leave of the Children's Court, be represented by an agent, and may examine and cross-examine witnesses on matters relevant to the proceedings. 

(2) However, if the Children's Court is of the opinion that a party to the proceedings who seeks to appear in person is not capable of adequately representing himself or herself, it may require the party to be legally represented. 

(3) In any proceedings with respect to a child or young person, any other person who, in the opinion of the Children's Court, has a genuine concern for the safety, welfare and well-being of the child or young person may, by leave of the Children's Court, appear in person in the proceedings, or be legally represented, or be represented by an agent, and may examine and cross-examine witnesses on matters relevant to the proceedings.” 

The grant of leave under the Children and Young Persons (Care and Protection) Act 1998 s 98(3) has not been judicially considered.

Leave to the Foster Carers to Appear
The application for leave to the foster carers Mr and Mrs A to be joined as parties was based on Children and Young Persons (Care and Protection) Act 1998 s 98(3):

“any other person who, in the opinion of the Children's Court, has a genuine concern for the safety, welfare and well-being of the child”

In their affidavit in support of their application, Mr and Mrs A stated that they had cared for the child since January 1999, that she was part of their family, and that they wanted her to remain with them permanently and not be returned to her mother’s care. Their evidence was foreshadowed to consist of their affidavits and those of one or two friends.

Their application was not opposed by the Department of Community Services which signalled however an intention to seek an order that the court withdraw the leave of Anglicare to appear as a party.

The application by the foster carers was not opposed by the legal representative of the child’s interests if there was a divergence of interests between Anglicare and the foster carers. However, if there was no divergence then the application was opposed.

The application was supported by Anglicare. Anglicare’s representative argued that there were three grounds of divergence between Anglicare and the foster carers:

(a)
the foster carers would not be able to give evidence of conversations between the mother and Anglicare workers;

(b)
in the future, there could be a change of carers and Anglicare and the foster carers may not agree about any new orders sought - although no change was planned; and

(c)
the foster carers may seek different orders from those sought by Anglicare. Contact was suggested as a possible difference.

In argument on 19 March 2003, Anglicare’s representative declined to give an undertaking that Anglicare in its case would present all the evidence sought to be led by the foster carers. I contrast this with the remarks of Anglicare’s legal representative given to a differently constituted court on 4 September 2002 (at page 3) in support of Anglicare’s appearance:

MILLER:… its not normally appropriate for foster carers to take the run on a matter like this. Anglicare should be responsible for presenting their case amongst our case if there’s a divergence between the carers and us so be it later to be considered but certainly as we understand the application of the mother the foster carers will need to be involved and we intend to introduce them into the case when appropriate, when and if appropriate.

BENCH: What do you say, introduce them to the case?

              MILLER: As witnesses within our case in relation to the ultimate issue which is going to be whether the child should be removed from their home. If this matter goes to hearing on that issue we would certainly be taking affidavits from the foster carers for the purpose of the hearing.

The legal representative of the mother opposed the application by the foster carers. The opposition was on the basis that there was no difference in the nature of the position of Anglicare and the foster parents. Both parties opposed the making of a rescission order. The mother’s representative noted that ground (a) of Anglicare’s argument was not persuasive, as the foster carers could call the Anglicare workers in their case and so the evidence would still be available to the court. 

On 19 March 2003 leave was granted to the foster carers to be joined as a party on the basis that 

(a)
the foster carers had demonstrated “a genuine concern for the safety, welfare and well-being of the child”; and

(b)
their case could not be properly presented without them being parties, because the legal representative of Anglicare declined to give an undertaking on 19 March 2003 that Anglicare in its case would present all the evidence sought to be led by the foster carers. 

Application for Withdrawal of Leave for Anglicare to Appear

Anglicare’s interest in the case arises from the following. In late 1998 the Department of Community Services delegated to Anglicare the role of foster care agency, a role it continues to date. Anglicare does not exercise any powers of parental responsibility for this child, and these powers remain with the Minister. Anglicare workers do however supervise the foster carers, co-ordinate access by the birth family, and liaise with the Department of Community Services through case conferences. In 2002 Anglicare workers asked the natural mother to sign consent forms so that the foster carers could apply to adopt the child. The natural mother declined to sign those forms, and instead commenced the rescission application.

Anglicare originally sought leave to be joined as a party to argue for an “independent assessment of the child and family members”. Anglicare argues that once leave was granted there is no limit on their role in the proceedings. I note that the fact that the Act refers to a “person” does not exclude an organisation from having leave to appear: Interpretation Act ss 8(d), 21(1). 

Anglicare has filed affidavits by two of its employees. One is by Liesel Booker, an Anglicare Foster Care Case Worker, and the other by Jacqueline Palmer, Co-ordinator of Anglicare’s Permanent Care Program. These affidavits, dated February 2003, set out both factual material relating to the permanency planning proposed by Anglicare and contact with the mother, and also strongly-worded arguments against the making of the rescission order sought by the mother.

Department of Community Services Arguments

The Department of Community Services argued that the very broad terms of the Children and Young Persons (Care and Protection) Act 1998 s 98(3) should be read down by placing the section in the context of the objects of the Children and Young Persons (Care and Protection) Act 1998, including those set out in s 8(a):

“(a) that children and young persons receive such care and protection as is necessary for their safety, welfare and well-being, taking into account the rights, powers and duties of their parents or other persons responsible for them”

The Department argued that leave should be granted only to those persons with “rights, powers and duties” relating to the children, that is, “parents or other persons responsible for” children. It was argued that Anglicare had neither parental responsibility nor the day-to-day care of the child. If s 98(3) were not so read down, it was argued that any right-thinking member of the community could be granted leave to be joined as a party, and that could not have been the intention of the legislature. Further, the Department noted that a multiplicity of parties would impede the court in its duty to deal with cases with informality and expedition: Children and Young Persons (Care and Protection) Act 1998 ss 93, 94.

While the Children and Young Persons (Care and Protection) Act 1998 s 98(3) has not been judicially considered, the Department referred to the following cases in argument: In the marriage of Hogue(1976) FLC 90-097, In the marriage of Rogers (1988) FLC 91-963. In Rogers the person seeking leave to intervene was doing so to assist the husband and was also President of the Divorce Law Reform Association. That application was dismissed on the basis that the prospective intervenor had no personal interest in the proceedings. In Hogue, a custody case, the application by the paternal grandmother, who had had day to day care of the child, to be allowed to intervene was opposed by the child’s mother on the basis that the grandmother had no standing and that the child’s interests would be adequately protected by the separate representative for the child. In Hogue, at 76,444, Wood J stated that in relation to the exercise of the discretion to allow a party to intervene:  

“… there are specific matters which may not be available to Counsel representing the child and which are available to the Court through Counsel representing the paternal grandmother. One of the things which concerns me chiefly, for instance, is the question of whether, in the event of my deciding that there should be some alteration in the custodial situation of the child, the paternal grandmother should have any future role in the care, control and upbringing and of the child. I think these are matters in respect of which she is entitled to be heard on the basis of being represented and not merely by being called as a witness. She is entitled to the benefit of legal advice and legal representation in these proceedings.”

The Department of Community Services argued that Anglicare’s role could be satisfactorily limited to the role of providing witnesses for the foster carers’ case.

Anglicare’s Arguments

When parties have parallel interests
The affidavits filed by Anglicare referred to the Department of Community Services having “changed” its position and at the Preliminary Conference conducted by a Children’s Registrar on 3 December 2002 by announcing that the Department supported the mother’s application: (Liesel Booker, 5 February 2003 at para [37], Jacqueline Palmer, 6 February 2003 at para [38]). However, it was argued on behalf of Anglicare that even if the Department of Community Services reverted to opposing restoration, that would simply reduce rather than eliminate the role of Anglicare. In response, in argument on 19 March 2003, the Department of Community Services stated that the Department’s position was flexible and the Department was awaiting the report of Dr Waters before determining what was in the best interests of the child, whereas Anglicare’s position was inflexible, in that it was absolutely opposed to the mother’s application.

In relation to the duplication of views between Anglicare and the foster carers, it was argued on behalf of Anglicare that if Anglicare did have interests similar to those of the foster carers, it is not unusual for some parties to have the same or similar positions in care cases. I note however that these similarities may appear in cases where the parties have a right to appear - the Department, any person with parental responsibility and the child’s representative. In the advice of Peter Singleton, Counsel, relied upon by Anglicare in argument, the further statements of Wood J in Hogue were relied upon in support of the argument that similarity in positions does not exclude parties being granted leave to appear: 

“It may be that (the grant of leave to the grandmother) will result in some degree of overlapping. That is, that the interests which are being pursued by Mr Hannon will run parallel, maybe, with some of the interests which are being pursued by the paternal grandmother, but that is no reason for saying that she should not have leave to intervene.”

Anglicare as source of evidence
It was argued that the Department of Community Services could not produce all the relevant evidence and Anglicare could produce. On the other hand, there is nothing to suggest that Anglicare’s witnesses and files would not be available to the court through action by any of the other parties. Alternatively, its views could be put through the Children and Young Persons (Care and Protection) Act 1998 s 87

“87. (1) The Children's Court must not make an order that has a significant impact on a person who is not a party to proceedings before the Children's Court unless the person has been given an opportunity to be heard on the matter of significant impact. 

(2) If the impact of the order is on a group of persons, such as a family, not all members of the group are to be given an opportunity to be heard but only a representative of the group approved by the Children's Court. 

(3) The opportunity to be heard afforded by this section does not give the person who is heard the status or rights of a party to the proceedings.”

That provision appears to ensure that Anglicare’s views could be put before the court even if they are not a party.

Anglicare as adversary
Anglicare argued that it was entitled not just to facilitate proceedings by providing evidence but to argue the case that the child should not be restored to the mother. They agreed that they were “inflexible”, but that it was a policy in the legislation to take permanency planning into consideration. This argument would carry more weight if the permanency planning provisions of Chapter 8 of the Children and Young Persons (Care and Protection) Act 1998 had been proclaimed.

As noted above, the two affidavits filed by Anglicare contain strongly-worded arguments against the granting of the mother’s application. They also contain opinion evidence more within the sphere of the expert clinicians retained to provide reports to the court. I note that they have not yet been tendered and so are not yet the subject of any evidentiary ruling because the hearing of the mother’s application has not commenced.

Decision

I confirm that the court has the power to revoke leave to appear in appropriate circumstances. I accept that the granting of leave to appear to the foster parents constitutes a change in circumstances which justifies this application by the Department of Community Services. I note that the fact that the application is made to a different Magistrate is not a tactical ploy by the Department of Community Services but the result of the posting of the Magistrate who granted leave at the call-over on 4 September 2002 to the country, and that there was no application by Anglicare or any other party to have this application heard by the same Magistrate. I note also the change of attitude of Anglicare from that expressed to one magistrate on September 2002 and that expressed to a different magistrate on March 2003 towards to the evidence of the foster carers, which may have prompted the foster carers’ application for leave to appear.

The court is bound by the clear words of Children and Young Persons (Care and Protection) Act 1998 s 98. In that section there are no qualifications to the term “a genuine concern for the safety, welfare and well-being of the child” such as are set out in Children and Young Persons (Care and Protection) Act 1998 ss 8 and 87. Anglicare’s involvement with this child is sufficient to bring it within the scope of s 98(3). Anglicare’s refusal to undertake to present the evidence of the foster carers has led to the grant of leave for the foster carers to be joined as a party. There may be overlap in the submissions of Anglicare and the foster carers, but this is not sufficient to justify the revocation of Anglicare’s leave to appear.

I refuse the Department of Community Services’ application.

There are now five parties to these proceedings. If the application proceeds to hearing it is likely, with so many parties, that elements of adversarial approaches, legal technicalities and lack of expedition will threaten the timely disposition of the case. In cases with a number of different parties, the court has an important duty to fully exercise its powers under for example Children and Young Persons (Care and Protection) Act 1998 ss 94(2), 107(3) to manage proceedings to ensure that the broad terms of s 98 allowing parties to be joined do not defeat the objects and principles of Children and Young Persons (Care and Protection) Act 1998 ss 8, 93, 94.
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