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IN THE MATTER OF ‘PAMELA’

During the course of a hearing on 16 May 2003 I gave an oral judgment and order relating to the use of a pseudonym to replace the name of a person referred to in the course of evidence. I set out below the written reasons for the order.

Application
During the course of a hearing on 16 May 2003 under the Children and Young Persons (Care and Protection) Act 1998, which is an application for the rescission of a wardship order, the court was asked to make a publication suppression order in relation to a third person named in the evidence. The application sought that the named person be referred to in the transcript only by the pseudonym “Mr A”.

The witness had given evidence in a criminal trial in which the named person was a defendant. At the time of the care hearing, the criminal trial was still in progress in another court. In the care hearing, the reference to the third person was made as part of the history of the witness, and the truth or otherwise of her remarks in relation to him is not an important issue in the care hearing. 

Concern was expressed however that the transcript of the witness’s evidence in these proceedings should not be published with the name of the third person contained in the transcript. All parties consented to an order being made that in the transcript the third person’s name be deleted and that it appear as “Mr A”. 

Power to Prohibit Publication of a Name

The court has the power to prohibit the publication of the name of a child or young person appearing in the court: Children and Young Persons (Care and Protection) Act 1998 s 105. This application does not come within that provision.

The court also has a general power to make such orders, including interlocutory orders, as it thinks appropriate: Children’s Court Act s 15.

Courts do not have a general power to make non-publication orders in relation to proceedings conducted in open court, and a court may make non-publication orders when proceedings have been in closed court. 

The making of a non-publication order is a power to be exercised only in exceptional and special cases: Mr C (1993) 67 A Crim R 562. In Mr C, an appellant sought to be referred to by a pseudonym so as not to jeopardise the fair disposition of his imminent trial on other serious charges. The power to direct that a person be referred to by a pseudonym must be based on public interest considerations and may only be exercised to secure the proper administration of justice generally: Mr C, ibid. 

In this case, the application relates not to a party’s name but to the name of a person referred to in the evidence of a witness. The application was made on the basis that the long-running trial of the named person could be jeopardised by anything said by the witness, and that a non-publication order of the name would not adequately protect the witness or third person because the name could be read in the transcript. I note that the witness’s evidence at the trial was not traversed in this hearing, and that her evidence in this hearing did not disclose any offence by the third person.

In all the circumstances, however, I am satisfied that the making of an order that the name of the third person be suppressed and that he be referred to by the pseudonym “Mr A” is justified on public interest considerations and will assist in securing the proper administration of justice.

ORDERS
That in the transcript of the hearing of the Application re …. at St James Children’s Court on 16 May 2003, in the evidence of …. and elsewhere, in all places in the transcript where the name “Mr …..” or “Mr …..” appears it is to be replaced by the pseudonym “Mr A”.

Further, order that no duplicate copies of the cassettes of the recording of the proceedings be released to any person without the authorisation of the magistrate,
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