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IN THE MATTER OF PAMELA (NO 3)

On 26 August 2003, on day 12 of the hearing of this rescission application, Anglicare, which is a party to the proceedings, sought to tender a document, part of which has been objected to by the legal representative of the child.

The child in these proceedings was born on 26 April 1998, and is now aged five.

The Document

The document the subject of the objection records a number of meeting Ms Booker, an employee of Anglicare, had with the child. The part which is objected to is a summary of a meeting Ms Booker appears to have sat in on 29 April 2003. The purpose of the meeting appears to have been for the child’s then legal representative to interview the child. Ms Booker has set out in narrative form (not exact questions and answers) the discussion between the child and the solicitor.

The Objection

In these proceedings, Ms Fraser appears as the separate representative of the child, as provided for under the Children and Young Persons (Care and Protection) Act 1998 s 99.  She objects to the tender of the record of the solicitor’s interview on a number of grounds. The first is that the interview was in the nature of obtaining instructions, although it could not be formally characterised as such. The second was that as separate representative she did not intend to call any evidence of the child’s wishes, a decision based on the age of the child and the context that the child should not be asked to choose between the parties, especially when only aged five. She also argued that the court could not be sure that a child of five would have understood the nature of the questions she was being asked or the nature of giving instructions. Finally, she argued that the conversation required the protection of a high standard of confidentiality. The Anglicare worker had been present to make the child feel more at ease, and not to take notes of the conversation.

Mr Washington, for the Department of Community Services, supported the objection. He said that it was inappropriate for the Anglicare worker to have made a note of the conversation. He also rejected the argument that the separate representative had a duty to present the evidence of the child’s wishes of a child this age to the court. He referred to the provisions of the Family Court Act relating to the wishes of children under the age of 8. He said that the care legislation took account of situations where the child is not able to form views as to the outcome of the case: Children and Young Persons (Care and Protection) Act 1998 s 9(b). Ms Reynolds for the applicant natural mother supported the objection.

In Reply to the Objection

Ms Miller for Anglicare pressed the tender of the whole document. She argued that the child’s representative had a duty to present evidence of the child’s instructions, but that on the other hand the record was not protected by legal professional privilege. She argued that the separate representative was in breach of her duty to present evidence of the child’s wishes to the court under the Children and Young Persons (Care and Protection) Act 1998 s 99(6)(d). Ms Miller argued that the separate representative’s objection to the evidence also constituted a breach of the Guidelines for separate representatives in the Children’s Court. I note that these guidelines are only in draft form at present.

Ms Miller argued that there was no evidence that the child was not capable of expressing her wishes. 

Ms Miller also argued that the note was the direct observation of Ms Booker, and that Ms Booker had been invited to attend the meeting. 

Mr Gingis for the foster parents supported the pressing of the tender. He stated that the note of the interview with the child was part of the business record of  Anglicare, and was the record of Ms Booker.  He said that the Act required some evidence of the child’s wishes: Children and Young Persons (Care and Protection) Act 1998 ss 9, 99. He said that there had been evidence from both the birth family and the foster family of wishes expressed by the child, and that the evidence of the conversation with the solicitor has to be allowed in.  I note that Children and Young Persons (Care and Protection) Act 1998 s 9(b) provides:

s 9 
“The principles to be applied in the administration of this Act are as follows: 

 (b)   Wherever a child or young person is able to form his or her own views on a matter concerning his or her safety, welfare and well-being, he or she must be given an opportunity to express those views freely and those views are to be given due weight in accordance with the developmental capacity of the child or young person and the circumstances.” 

Reply

In reply, Ms Fraser reiterated her intention not to lead any evidence of the child’s wishes and that she did not believe that this was in breach of either the legislation or the guidelines. 

Decision

The general nature of proceedings in this court are set out in Children and Young Persons (Care and Protection) Act 1998 s 93:

“93.   General nature of proceedings 

(1)   Proceedings before the Children's Court are not to be conducted in an adversarial manner. 

(2)   Proceedings before the Children's Court are to be conducted with as little formality and legal technicality and form as the circumstances of the case permit. 

(3)   The Children's Court is not bound by the rules of evidence unless, in relation to particular proceedings or particular parts of proceedings before it, the Children's Court determines that the rules of evidence, or such of those rules as are specified by the Children's Court, are to apply to those proceedings or parts.” 

The court is not limited in its consideration of the admissibility of evidence by the Evidence Act. Therefore evidence may be excluded even where no specific provision in the Evidence Act, such as legal professional privilege, may be relied upon. However the Act does provide a useful guide to principles when evidence is contested.

The evidence objected to in this case is a record of a meeting between a child aged 5 years and 3 days old and her solicitor. On its face, it is a confidential meeting and on that basis I would exclude the evidence.

It has been argued, however, that there is a duty by the child’s representative to put the child’s instructions or wishes before the court under the Children and Young Persons (Care and Protection) Act 1998 s 99.

The provisions of the Children and Young Persons (Care and Protection) Act 1998 s 99 are as follows:

“99.   Legal representation 

(1)   The Children's Court may appoint a legal representative for a child or young person if it appears to the Children's Court that the child or young person needs to be represented in any proceedings before it. 

(2)   Without limiting the role of a legal representative, the role of the legal representative of a child or young person in proceedings before the Children's Court includes: 

(a)   ensuring that the views of the child or young person are placed before the Children's Court, and 

(b)   ensuring that all relevant evidence is adduced and, where necessary, tested, and 

(c)   acting on the instructions of the child or young person or, if the child or young person is incapable of giving instructions: 

(i)    acting as a separate representative for the child or young person, or 

(ii)   acting on the instructions of the guardian ad litem. 

(3)   There is a rebuttable presumption that a child who is not less than 10 years of age, and a young person, is capable of giving proper instructions to his or her legal representative. This presumption is not rebutted only because a child or young person has a disability. 

(4)   The Children's Court may, on the application of a legal representative, make a declaration: 

(a)   that a child who is not less than 10 years of age or a young person is not capable of giving instructions and that the legal representative is to act as a separate representative, or 

(b)   that a child who is less than 10 years of age is capable of giving instructions. 

(5)   If: 

(a)   a child is less than 10 years of age, or 

(b)   a child who is not less than 10 years of age, or a young person, is incapable of giving proper instructions to his or her legal representative, 

the legal representative of the child or young person is to act as a separate representative. 

(6)   The role of a separate representative includes the following: 

(a)   to interview the child or young person after becoming the separate representative, 

(b)   to explain to the child or young person the role of a separate representative, 

(c)   to present direct evidence to the Children's Court about the child or young person and matters relevant to his or her safety, welfare and well-being, 

(d)   to present evidence of the child's or young person's wishes (and in doing so the separate representative is not bound by the child's or young person's instructions), 

(e)   to cross-examine the parties and their witnesses, 

(f)   to make applications and submissions to the Children's Court for orders (whether final or interim) considered appropriate in the interests of the child or young person, 

(g)   to lodge an appeal against an order of the Children's Court if considered appropriate.” 

(7)   The legal representative or separate representative of a child or young person who has not been appointed by the Children's Court may appear only with its leave. 

(8)   The Children's Court may withdraw its leave at any time if the child or young person informs the Children's Court that he or she does not

In this case, the child is under the age of 10. No legal representative sought a finding under the Children and Young Persons (Care and Protection) Act 1998 s 99(4)(b) that the child is capable of giving instructions. Therefore the presumption that the child is not capable of giving instructions applies. 

It has been argued that there is a duty to present evidence of the child’s “wishes”. That evidence, to be admissible, must be relevant. The Evidence Act 1995 s 55(1) defines “relevant evidence” as:

“55.   Relevant evidence

(1)   The evidence that is relevant in a proceeding is evidence that, if it were accepted, could rationally affect (directly or indirectly) the assessment of the probability of the existence of a fact in issue in the proceeding”. 

While the court is not bound by the rules of evidence, the court must consider the nature of the evidence being sought to be tendered in this case.

The legislation clearly sets out the need for the wishes of the child to be taken into consideration, where the child is able to formulate those views. I cannot be satisfied that the child had an understanding of the nature of the questions being asked. Therefore any probative value, or relevance, of the answers is substantially outweighed by danger that the evidence will be misleading and confusing, or have no meaning at all. Even if it were established, which it has not been, that the child understood the questions, I note that the expert evidence in this case, for example from Dr Brent Waters, includes general conclusions that children in similar situations often learn to give the answers that they feel the questioner wants. The use of such evidence again could be misleading. 

In all the circumstances, therefore, I reject the tender of that part of the document contained under the heading “Georgia to see ‘Pamela’”, being an account by the Anglicare worker of an interview between the child and the separate representative.
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