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IN THE MATTER OF PAMELA (NO 4)

The legal representative of Anglicare, Ms Miller, has asked the court to make an order directing the separate representative of the child in these proceedings to present evidence to the court of the “wishes” of the child. The basis of the application is that the separate representative has a duty to provide such evidence because she is required to “comply” with the provisions of Children and Young Persons (Care and Protection) Act 1998 s 99(6)(d). The child in these proceedings turned 5 years of age in April 2003.

Application for Court to Direct Separate Representative

The applicant relies upon the general powers of the court to make orders under Children’s Court Act 1987 s 15, which provides:

“15.   Orders of the Court 

The Court may, in relation to all matters in respect of which it has jurisdiction, make such orders, including interlocutory orders, as it thinks appropriate.” 

The applicant then relies upon the role of  the child’s separate representative as set out in the Children and Young Persons (Care and Protection) Act 1998 s 99, and in particular to the reference to the provision of evidence of the child’s wishes in s 99(6)(d). Section 99 provides as follows:

“99.   Legal representation 

(1)   The Children's Court may appoint a legal representative for a child or young person if it appears to the Children's Court that the child or young person needs to be represented in any proceedings before it. 

(2)   Without limiting the role of a legal representative, the role of the legal representative of a child or young person in proceedings before the Children's Court includes: 

(a)   ensuring that the views of the child or young person are placed before the Children's Court, and 

(b)   ensuring that all relevant evidence is adduced and, where necessary, tested, and 

(c)   acting on the instructions of the child or young person or, if the child or young person is incapable of giving instructions: 

(i)    acting as a separate representative for the child or young person, or 

(ii)   acting on the instructions of the guardian ad litem. 

(3)   There is a rebuttable presumption that a child who is not less than 10 years of age, and a young person, is capable of giving proper instructions to his or her legal representative. This presumption is not rebutted only because a child or young person has a disability. 

(4)   The Children's Court may, on the application of a legal representative, make a declaration: 

(a)   that a child who is not less than 10 years of age or a young person is not capable of giving instructions and that the legal representative is to act as a separate representative, or 

(b)   that a child who is less than 10 years of age is capable of giving instructions. 

(5)   If: 

(a)   a child is less than 10 years of age, or 

(b)   a child who is not less than 10 years of age, or a young person, is incapable of giving proper instructions to his or her legal representative, 

the legal representative of the child or young person is to act as a separate representative. 

(6)   The role of a separate representative includes the following: 

(a)   to interview the child or young person after becoming the separate representative, 

(b)   to explain to the child or young person the role of a separate representative, 

(c)   to present direct evidence to the Children's Court about the child or young person and matters relevant to his or her safety, welfare and well-being, 

(d)   to present evidence of the child's or young person's wishes (and in doing so the separate representative is not bound by the child's or young person's instructions), 

(e)   to cross-examine the parties and their witnesses, 

(f)   to make applications and submissions to the Children's Court for orders (whether final or interim) considered appropriate in the interests of the child or young person, 

(g)   to lodge an appeal against an order of the Children's Court if considered appropriate. 

(7)   The legal representative or separate representative of a child or young person who has not been appointed by the Children's Court may appear only with its leave. 

(8)   The Children's Court may withdraw its leave at any time if the child or young person informs the Children's Court that he or she does not wish to be represented by the legal representative or separate representative.” 

Ms Miller acknowledged that the child lacked capacity to give instructions, but argued that the separate representative still had a duty to present evidence of the child’s “wishes”. She said that if the separate representative could not obtain that evidence that perhaps the Children’s Court Clinician could be asked to obtain that evidence. She suggested that perhaps Dr Cashmore’s evidence could assist the court in relation to the child’s “wishes”. She said that the court could not avoid enforcing the statutory duty of the child’s representative to place evidence of the child’s wishes before the court because the court appoints the separate representative: Children and Young Persons (Care and Protection) Act 1998 s 99(1). Ms Miller argued that the separate representative had a duty that was only satisfied by the presentation of direct evidence.

Support for the proposal – the other party

Mr Gingis, for the foster parents, supported the application for the order. He argued that there was an additional ground for arguing that the child’s “views” must be put before the court, namely the Children and Young Persons (Care and Protection) Act 1998 s 99(2)(a). Mr Gingis argued that once the wishes were presented in evidence, it was then up to the court to determine the weight of such evidence.

Opposition to the proposal – the other parties

Mr Washington, who represents the Department of Community Services, said that the proposition was absurd and that a court could not, for example, require a separate representative to lead evidence of the wishes of a baby.  He said that the representative could assess whether the child could give instructions.  Further, the court does not have the power to compel the child to express a view. He argued that as a matter of statutory interpretation s 99 was facilitative and not mandative. He argued that the terms “views”, “wishes” and “instructions” as used in the Act were interchangeable. Mr Washington also referred to the policy of the Act not to involve the child directly in the controversy over her future residency, and the adverse effect such an involvement could have for her future relationships with both her birth family and the foster family.   

The mother’s representative, Ms Reynolds, argued that s 99(6) clearly did not set out duties which were all enforceable by a direction of the court. She gave an example that the court could not direct the separate representative to file an appeal under s 99(6)(g).

Response of the Separate Representative

Ms Fraser, the separate representative of the child, opposed the making of an order. She noted that evidence of the child’s wishes has already been presented by two of the parties to the proceedings. The admission of that evidence had not been objected to. She stated that she could not think of an effective way for the child’s representative to add any probative or relevant evidence on the topic, and she was not sure that the Children’s Court Clinician could achieve that objective either. She noted that it was undesirable for the child to be informed as to the nature of the court proceedings in order to attempt to obtain such information. Ms Fraser referred to Reynolds v Reynolds [1973] 1 ALR 318 at 325 as an example of concerns expressed by courts as to the difficulties in receiving probative evidence of the wishes of children as to where they wish to live.

In my interlocutory decision of 27 August 2003 relating to the admissibility of a document, I note that Ms Fraser rejected the proposal that she was in breach of any statutory or professional duty by declining to present evidence of the child’s wishes.

Decision

The court has been asked to make an order directing a legal practitioner to obtain and present a certain kind of evidence in these proceedings, namely evidence of the “wishes” of the child. There is no precedent authority for the exercise of such a power. The application is made on the basis of the court’s general power under the Children’s Court Act 1987 s 15 and what is claimed to be a duty of the separate representative set out in the Children and Young Persons (Care and Protection) Act 1998 s 99(6)(d). 

The application was made on day 13 of a lengthy hearing and follows the decision I made on 27 August 2003 holding that that part of Exhibit 66, which related to a conversation between the child and her then legal representative was inadmissible. 

Subject to the protection of the overriding interests of the child, care proceedings are to be conducted with as little formality and legal technicality as possible: the Children and Young Persons (Care and Protection) Act 1998 ss 6, 93. In these proceedings the parties are presenting their comprehensive evidence, and the court has also had the benefit of the report from the Children’s Clinic. 

The duty which it is claimed the court must enforce is contained in the Children and Young Persons (Care and Protection) Act 1998 s 99(6)(d), which provides:

“(6)   The role of a separate representative includes the following: 

(d)   to present evidence of the child's or young person's wishes (and in doing so the separate representative is not bound by the child's or young person's instructions),” 

To assist in my deliberations I have been provided with copies two publications – the Law Society of NSW’s  “Representation Principles for Children’s Lawyers”, 2nd Edition (March 2002) and the Legal Aid NSW’s “Care and Protection Practice Standards” (undated).

Evidence of the wishes of the child – must it come from the separate representative

On a practical level, I note that there has been evidence of the wishes of the child presented by both the applicant mother who seeks to rescind the wardship order and by the opposing parties. As is often true in these kinds of proceedings, and was acknowledged in Reynolds v Reynolds [1973] 1 ALR 318 at 325 and elsewhere, including the expert evidence of Dr Waters in these proceedings, children will often say different things to different people. Importantly, the probative value of the statements by the child are slight because of the pressures on the child.

I take those practical matters into consideration in determining whether to make such an order. I am not satisfied that where evidence of the child’s wishes has already been led by other parties that there remains an enforceable duty by the separate representative to lead additional evidence if the separate representative believes that it is not in the best interests of the child to do so. I decline to make the order sought.

Is the requirement to present evidence mandatory

If I am wrong in my conclusion above, then I turn to the issue of whether the requirement to present direct evidence of a child’s wishes is mandatory. As was pointed out in argument, there must be cases where the separate representative is not obliged to present evidence of a child’s “wishes” despite the widest interpretation of s 99(6)(d). These would include but are not necessarily be restricted to cases involving children who cannot yet talk. I therefore conclude, both from the text of the legislation and its practical application, that the requirement to present evidence of the child’s “wishes” is directory and not mandatory.  As the requirement to present direct evidence of a child’s wishes is not mandatory, it would not be appropriate for the court to exercise a discretionary power to order the production of such evidence.

Should the court direct the exercise of a discretionary power

I turn to the issue of whether the court should direct a practitioner to exercise a discretionary power in the conduct of proceedings before this court. I note that the separate representative has a duty to act in the best interests of the child and to present relevant evidence in an admissible form.

The argument in support of making the order is that it is for the court, and not the separate representative, to determine whether any evidence so obtained and presented to the court is admissible, and to give it what weight is appropriate.  While that is true, this application relates to a procedure to obtain that evidence that could adversely affect both the hearing and the child.

The court relies upon a legal practitioner’s exercise of his or her duty to their client and to the court in a responsible manner, and is loathe to interfere in the conduct of a case. In this case, the separate representative has argued that in effect s 99(6)(d) has been satisfied, and that to pursue further evidence of the child’s wishes would result in inadmissible evidence and a detriment to the child’s best interests by involving a five year old child directly in the court process. The party seeking the order submitted that there was an enforceable duty placed upon the separate representative to present separate evidence of the child’s “wishes”. By implication, Anglicare did not accept that the tender of evidence by other parties satisfied the principles and policy behind the legislative “role” allocated to the separate representative. 

Should the court exercise its discretion to make an order under the Children’s Court Act 1987 s 15 to enforce a discretionary power invested in a separate representative, and to in effect take over the conduct of the role of the separate representative. I note that there is already evidence before the court of the child’s wishes, and that the separate representative has argued that the procedure to obtain more evidence would not necessarily produce admissible evidence. In all the circumstances, I am not satisfied that the court should exercise its discretion power and I decline to make an order under s 15.
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