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IN THE MATTER OF PAMELA (NO 5)

Background
This is an application on behalf of Anglicare for leave to file an application for a further Children’s Court Clinic assessment of the five year old child the subject of these proceedings. An assessment order was made in Septemnber 2002 and the report circulated to the parties in December 2002. The purpose of the proposed further assessment is to obtain the child’s “wishes” relating to the case. 

The child was born on 26 April 1998. The proceedings commenced in July 2002 when the natural mother filed an application for leave to rescind for the November 1998 order which made the child a ward until the child attains the age of 18. The application for a further assessment was made on the fourteenth day of the hearing. A further five hearing days have been allocated for the cross-examination of witnesses whose affidavit evidence has already been filed, with the aim of completing the hearing in November 2003.

The application was made after the court refused Anglicare’s application that the court direct the separate representative of the child to present evidence at the hearing of the child’s “wishes” (judgment delivered on 28 August 2003). The court has also refused Anglicare’s tender of an Anglicare worker’s narrative of an interview between the five year old child and her then separate representative (judgment delivered 27 August 2003). 

Arguments in Support of Application

In support of her application on behalf of Anglicare Ms Miller argued that the child’s separate representative must assist the court where there is an issue in conflict and that the separate representative was obliged to present evidence of the child’s wishes to the court. Ms Miller, argued that there was a “gap” in the evidence which should and must be filled. 

Ms Miller stated that the child’s wishes were in contravention to the application, and that the court should know it. She argued that the court could not avoid recognising the child’s wishes. Ms Miller argued that the court had to assess the child’s wishes in relation to what Ms Miller characterised as the child’s removal from her home to live with another family in another state.

In response to references to the Children and Young Persons (Care and Protection) Act 1998 s 56 by the legal representative of the Department, Ms Miller noted that the Clinic referral could include a direction that the clinician was not to distress the child.

Ms Miller supported Mr Gingis’s reference to the Children and Young Persons (Care and Protection) Act 1998 s 90(6)(d). She argued that the child could speak and could express a view. She said that there was no evidence before the court that this child did not have the capacity to make a decision as to where she should live.

Ms Miller proposed that a counsellor could obtain evidence of the wishes of the child, but withdrew that proposal following objections by other parties to the idea of combining counselling with the collection of evidence for court.

Mr Gingis, who represents the foster family, which is also a party to the proceedings, supported Ms Miller’s application. He referred to the Children and Young Persons (Care and Protection) Act 1998 s 90(6), which provides that the court must take the wishes of the child into consideration. That section provides:

“90

(6)
Before making an order to rescind or vary a care order that places a child or young person under the parental responsibility of the Minister, or that allocates specific aspects of parental responsibility from the Minister to another person, the Children's Court must take the following matters into consideration: 

(a) the age of the child or young person, 

(b) the wishes of the child or young person and the weight to be given to those wishes, 

(c) the length of time the child or young person has been in the care of the present caregivers, 

(d) the strength of the child's or young person's attachments to the birth parents and the present caregivers, 

(e) the capacity of the birth parents to provide an adequate standard of care for the child or young person, 

(f) the risk to the child or young person of psychological harm if present care arrangements are varied or rescinded. “

Mr Gingis argued that since the court had to take the wishes of the young person into consideration, then leave for a second assessment should be granted. He said that the wishes of the child had to be before the court “in a clear way” before the court could make an order.

Arguments against the Application

The separate representative of the child, Ms Fraser, stated that evidence of the child’s wishes had already been tendered in this case, and that she doubted whether a Clinic assessment could present helpful evidence. She noted that the child was in a tug of love situation and could not see how an assessment report would provide admissible evidence. Ms Fraser acknowledged that the child was capable of speaking and was probably capable of expressing wishes about what presents she would like to receive at Christmas, but she doubted the child’s capacity to give an informed view about her placement in the context of court proceedings: Ms Fraser referred to the case of Reynolds v Reynolds [1973] 1 ALR 318 at 325 in which concerns were expressed about the difficulties in receiving probative evidence of the wishes of children about where they wish to live.

Ms Reynolds, on behalf of the natural mother, opposed the application on a number of grounds. She referred to Dr Waters’ opinion that the child says different things to different people, and is aware of the differences between the wishes of the birth family and the foster family. She noted that the child first met the court Clinician in the foster home, and may feel that the Clinician is a friend of the foster family and so tell the Clinician what she believes the foster family wishes to hear. She also objected to the child being required to give views on the outcome of the proceedings. Ms Reynolds argued that the Children and Young Persons (Care and Protection) Act 1998 s 90(6)(b) could not apply in every case, for example where the child was an infant.

Mr Washington on behalf of the Department of Community Services, referred to the matters for consideration prior to making an assessment order, as set out in the Children and Young Persons (Care and Protection) Act 1998 s 56:

“56. Matters for consideration in making an assessment order 

(1) In considering whether to make an assessment order, the Children's Court is to have regard to the following: 

(a) 
whether the proposed assessment is likely to provide relevant information that is unlikely to be obtained elsewhere, 

(b) 
whether any distress the assessment is likely to cause the child or young person will be outweighed by the value of the information that might be obtained, 

(c) 
any distress already caused to the child or young person by any previous assessment undertaken for the same or another purpose, 

(d) 
any other matter the Children's Court considers relevant. 

(2) In making an assessment order, the Children's Court must ensure that a child or young person is not subjected to unnecessary assessment.”

Mr Washington submitted that the application for a further assessment could not satisfy these considerations.

Principles and Policies

The legislation refers to the child’s wishes being placed before the court for consideration. The question arises whether this application for a further assessment order is appropriate or would provide such evidence. 

The court already has evidence before it of the child’s wishes. That evidence is contained in the affidavit material filed by various witnesses setting out the wishes of the child as expressed to the foster family at certain times and to the natural mother’s family at other times. Those wishes range broadly over her feelings towards her foster family and her natural family. The expert evidence in this case is that the child expresses different views to different people. This is apparently a not unusual feature of cases.

I note the legislative provisions relating to the child’s views or wishes as set out in the Children and Young Persons (Care and Protection) Act 1998 ss 9, 10, 90:

“ 9. What principles are to be applied in the administration of this Act? 

The principles to be applied in the administration of this Act are as follows: 

(b) 
Wherever a child or young person is able to form his or her own views on a matter concerning his or her safety, welfare and well-being, he or she must be given an opportunity to express those views freely and those views are to be given due weight in accordance with the developmental capacity of the child or young person and the circumstances.

              10. The principle of participation 

(1) To ensure that a child or young person is able to participate in decisions made under or pursuant to this Act that have a significant impact on his or her life, the Director-General is responsible for providing the child or young person with the following:

(b) the opportunity to express his or her views freely, according to his or her abilities, 

(2) In the application of this principle, due regard must be had to the age and developmental capacity of the child or young person. 

               90. Rescission and variation of care orders 

(6) Before making an order to rescind or vary a care order that places a child or young person under the parental responsibility of the Minister, or that allocates specific aspects of parental responsibility from the Minister to another person, the Children's Court must take the following matters into consideration: 

(a) the age of the child or young person, 

(b) the wishes of the child or young person and the weight to be given to those wishes” 

I note that the principle of participation does not extend to requiring the attendance of the child to give evidence and be cross-examined in care proceedings: Children and Young Persons (Care and Protection) Act 1998 s 96(3).

In addition, the Children and Young Persons (Care and Protection) Act 1998 s 56 contains provisions which govern leave to order an assessment of the child by requiring the court to take into account certain considerations, namely:

“56. Matters for consideration in making an assessment order 
(1) In considering whether to make an assessment order, the Children's Court is to have regard to the following: 

(a) whether the proposed assessment is likely to provide relevant information that is unlikely to be obtained elsewhere, 

(b) whether any distress the assessment is likely to cause the child or young person will be outweighed by the value of the information that might be obtained, 

(c) any distress already caused to the child or young person by any previous assessment undertaken for the same or another purpose, 

(d) any other matter the Children's Court considers relevant. 

(2) In making an assessment order, the Children's Court must ensure that a child or young person is not subjected to unnecessary assessment. 

Decision

In this case, there is evidence of the child’s wishes about her relationships with the birth family and the foster family, The application by Anglicare is in effect that this evidence does not satisfy the statutory requirements that the court take the child’s wishes into consideration. The application is made on the basis that a clear expression of the child’s view of the rescission application should be obtained through a Clinic report. 

The application would force the child to become directly involved in the conflict in the court proceedings.

I am not satisfied that there is no evidence of the child’s wishes before the court. The court is therefore in a position to take into consideration the  child’s  wishes, subject to her age and developmental capacity, under the Children and Young Persons (Care and Protection) Act 1998 ss 9, 10 and 20.  In assessing that evidence, the court has the assistance of the expert evidence of Dr Waters. The application is refused.

If I am wrong in relation to that conclusion, I must consider the provisions of  the Children and Young Persons (Care and Protection) Act 1998 s 56.  I am not satisfied that it would be appropriate to make an order under the Children and Young Persons (Care and Protection) Act 1998 s 56 for the following reasons:

· Relevant information may be obtained from evidence already tendered: Children and Young Persons (Care and Protection) Act 1998 s 56(1)(a). Further, the child has already been the subject of one assessment: Children and Young Persons (Care and Protection) Act 1998 s 56(1)(d).

· I also note that the distress caused to the child by being asked a direct question as to where she wishes to permanently reside would not be outweighed by the value of the evidence obtained:  Children and Young Persons (Care and Protection) Act 1998 s 56(1)(b). 

· Further, any evidence obtained by such a report may be contested by the parties unless the assessment were conducted in a recorded question and answer format, akin to a record of interview, so that the parties would know all questions asked and all the answers. This format could also distress the child: Children and Young Persons (Care and Protection) Act 1998 s 56(1)(d). Such a process would also prolong an already very lengthy case: Children and Young Persons (Care and Protection) Act 1998 s 94.

In all the circumstances, I refuse the application for a further Children’s Court Clinic assessment of the child.
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