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REPRESENTATION OF CHILDREN IN CARE PROCEEDINGS

A BRIEF OVERVIEW

A paper by Robert McLachlan, solicitor at Ellis McLachlan for a Legal Aid Care Conference in Newcastle on 3 May 2003
Generally speaking children or young persons (hereinafter referred to as “the child”) do not have a right to appear as a party in civil proceedings.  They are deemed incompetent and their right to participate will be both subsumed and assumed by Next Friend or Guardian ad Litem.

The Children and Young Persons (Care and Protection) Act 1998 (“the 1998 Act”), like its predecessor the Children (Care and Protection) Act 1987 (“the 1987 Act”) (see Section 65 and Section 66) legislated a right for a child and young person to appear, participate and be legally represented.

The 1987 Act did not attempt to describe or prescribe the role to be adopted by the Legal Representative.  The practice generally adopted by those appointed to act for children under the 1987 Act was akin to the Separate Representative under the Family Law Act 1975 (see now Section 68L).  This was seen to include an obligation to identify and present to the court the “wishes” or “views” of the child in relation to the salient features of the case including, most importantly, placement and contact but to ultimately leave to the discretion of the representative whether the case was argued on behalf of the child based on those wishes or on the representatives assessment of what was in the best interests of the child.  This not infrequently led to a case being presented contrary to the wishes as expressed by the child.

Many practitioners took a proper view that their capacity to assess and determine the best interests was substantially prescribed, by the age of the child and the strength and maturity of the wish being expressed.  This ultimately, however, remained an individual decision based on the subjective assessment of the child or young person.  The use of a Guardian ad Litem was rare and the appointment of such Guardian in cases where wishes conflicted with best interests was doubted (see Guardian ad Litem CLN vol 2 no. 3 and Guardian ad Litem – An addendum CLN vol 2 no. 7).

In the detail of the provisions of Section 99 of the 1998 Act, Parliament has created two categories of legal representation for children and (in the case of children aged 10 years or more)  prescribed the role to be played by the Legal Representative.

This change has, substantially altered the role of legal representation for children in care proceedings.

The obligations identified for a legal representative under Section 99(2) of the 1998 Act appears to give greater effect to Article 12 of the United Nations Convention on the Rights of the Child.

This paper does not seek to suggest a template for representation under the new legislative scheme but rather to comment and raise issues.  The writer’s own experience is that there remains a broad range of views about the interpretation of the legislative provisions under Section 99(2) of the 1998 Act.

It is suggested that the role of the separate representative is, notwithstanding the detail of Section 99(6) akin to that of the separate representative under the 1987 Act and under Section 68L of the Family Law Act 1975.

Whilst this paper will touch upon the general principles of representation of children, its primary focus is upon the legislative effect of Section 99(2) of the 1998 Act in the way in which legal representation of children occurs for children aged 10 years or older.

Section 99(2)(a) identifies an obligation of ensuring that the views of the child or young person is placed before the Children’s Court.  This would appear to incorporate a practice, as is frequently adopted, of the legal representative telling the court at the commencement of the proceedings or at some other appropriate time, what those views are.  Given the significance of those views and the manner in which the legal representative is to conduct the proceedings, it is a little odd to find that the “best interests” provisions of Section 99(6)(d) appears to place a more stringent requirement for the exposition of wishes in that the obligation is to “present evidence”.  It is a little strange for there not to be an obligation for those to be produced in the form of evidence as distinct from a general exposition as required under 99(2)(a).

It is suggested that whilst the words ‘views’ and ‘wishes’ are used, that there is little legal effect or consequence for the purpose of the legislation.  A similar interchange of the use of those words can be found in the 1987 Act.  There is no definition of either of those words to create a material or relevant distinction.  The dictionary definition would appear to indicate that a wish is “an expression of desire or a want”.  A view as defined in a dictionary is an “opinion or purpose based on the way one sees the facts”.

It is suggested that the proper means in which evidence of a “view” could be adduced would include:-

1. Cross-examination of the caseworker or workers who are have spoken and/or interviewed the child or young person on a regular basis.  Some care may have to be taken with this as the views or wishes may have altered over the course of the litigation.  Additionally, a legal representative when presenting a case on a contested basis must have satisfied himself or herself of exactly what those instructions are for the purposes of preparing and conducting that litigation.  A real conflict may arise if the evidence sought to be adduced appears to conflict with the updated instructions that the legal representative has received.  One could foresee (although the writer has not observed it) that a challenge to the retainer of the legal representative might be embarked upon if such evidence was adduced in conflict with the role being engaged in by that legal representative in the actual contested proceedings.

2.
An alternative course is to ensure that in any assessment of the child (under section 53 of the 1998 Act) the Clinician seeks to identify what the views or wishes of the child or young person are.  Again, whilst an appropriate medium for the introduction of evidence in respect of those matters, it is fraught with the same potential difficulties identified in 1.

3. The presentation of direct evidence by the swearing or affirmation of an affidavit by a young person which may briefly and succinctly set out the views or wishes of the young person (and any reasons for them).  There is a natural and appropriate reticence for this course to be adopted, given the potential exposure to cross-examination.  It is suggested, however that of the three alternatives outlined it represents the most direct and clear form of communication of expression of the child’s wish and obviates any criticism or indeed application that the legal representative is not acting on instructions.  It also reflects an actual and direct involvement in the proceedings by the child or young person and therefore gives greater effect to that right of participation the legislation appears to incorporate.

In respect of the natural concern of “involving” the child in the proceedings by exposure to cross examination, it is noted:-

(a) That section 96(2) does not require the child or young person to be present and prima facie would not prevent the filing and reading of an affidavit in the absence of the child (see, however the right for the court under section 96(1) to require the attendance of the child).

(b)
In the provisions of section 96(1) the use of the word “may” invests a significant discretion in the court to require the attendance of a child who may have sworn an affidavit.  If the affidavit simply went to the expression of wishes and brief reasons for it, it is suggested that it would be highly unlikely for a court to compel such a child to attend and be available for cross examination.  It may be somewhat different if the affidavit sought to traverse factual matters in contest including but not limited to whether certain events did or did not occur.

It is suggested that given the right of the child and/or young person to participate, consideration of the filing of an affidavit on wishes along with short reasons that may have been given for their expression is a proper and sensible way of allowing the child an actual voice in the proceedings without exposing the child or young person to cross examination.  It is further suggested, however, that that affidavit should not seek to traverse actual events in contest because of the greater prospect of a court exercising its discretion to require the attendance of the child to be cross examined.

It would be prudent to explain the potential for cross-examination at the time the affidavit is prepared.  If there is a risk of cross-examination any such affidavit could either be withdrawn or not read.  You should note the significant powers of the court to constrain and limit both the contents and manner of such cross-examination (see Section 107 of the 1998 Act).

An alternate means of placing the views or wishes before the court would be for the legal practitioner to swear an affidavit on information and belief.  Whilst this course has been occasionally followed, it has the inherent danger of involving the representative as a witness in the proceedings on a significant matter and of potential cross examination on those matters.  It is suggested, that this is not a course that should be adopted if the legal representative is to be the advocate in the conduct of the hearing.

A vexed issue for practitioners under Section 99(2) is the interplay of sub-sections (c) and (b) of (2).  The body of material relied upon by the applicant Department and indeed any of the other parties may be voluminous and detailed.  It is the writer’s view that given the obligation under sub-sections (b) and (c) there is an affirmative obligation to ensure that the child is provided with all of the material that is filed.  This allows the child or young person the opportunity of reading, considering and then instructing on such material.  With limited exceptions, it is the writer’s experience that whilst that opportunity should be properly given, most children either do not fully avail themselves of the opportunity or do not provide detailed instructions in respect of the issues raised.

Due to the importance in identifying instructions in discussions with the child, there is a need to go beyond a simple exposition of views or wishes.  For example in a case where the allegation is either of physical or sexual abuse, the mere statement that the child or young person wishes to return to the alleged abuser will not assist in the way in which cross examination and presentation of evidence is undertaken.  This is a fine balancing act.  The legal representative does not wish to add to the abuse suffered or to perpetuate the harm occasioned.The issue remains a matter for a case-by-case determination.  Generally speaking, however, the writer would suggest that it is obligatory to take the child or young person to the general nature of the allegation and to seek a position in respect of it.  It is further suggested that with rare exception there should not be any attempt to explore with the child in detail exactly what happened.  If the child wishes to tell you, then they should be assisted in an empathetic way to express those matters but they should not have them drawn out unwillingly beyond the general issue of the allegation true or not.

The writer has already commented upon the dangers of incorporating instructions on such detailed matters in an affidavit.  In this area, the legal representative might find greater utility in either the direct evidence of Caseworkers and/or Clinicians or in exploration of the child’s comments in cross-examination.  

Given the obligations under Section 99(2) what should the legal representative do if it appears to be clear or reasonably apparent that the child is expressing a view and giving instructions on an incident which has been substantially effected by or induced by the view of the perpetrator or an interested parent or adult.

Under the 1987 Act the position would be clear.  The best interests would prevail and the case would be conducted accordingly.  This option however, it is suggested is not available now under the 1998 Act.  The writer has heard of some legal representatives who appear for children indicating they continue to have a right to act in the best interests if the views of the child conflict with that.  It is suggested that that is not so and any legal representative seeking to so act would be both in breach of their duty under Section 99 and potentially exposing themselves to a complaint for professional misconduct.

The options available under the legislation in the scenario presented would appear to be:-

1. For an application under Section 99(4) for a recasting of the representation to that of separate representative or;

2. An application under Section 100 for the appointment of a Guardian ad Litem.

There are inherent difficulties in a legal representative, acting on instructions, inviting the Court to make a declaration under Section 99(4).  To seek to remove the right of the child to directly instruct would appear to be inimical to the obligations under Section 99(2).  In addition, it does not appear to be a type of case where the child “is not capable of giving instructions”.  Whilst it could be argued that the undue influence is so pervading it has effected that capacity, it is suggested that capability is more a question of comprehension and expression of view as distinct from influence.

Notwithstanding Section 99(4), Section 99(3) does limit the circumstances in which such an application can successfully be made.  The limits of the section and the test to be applied was considered by Magistrate Mitchell in (In the Matter of J S CLN vol 2 no. 2).

The alternate course is for the appointment of a Guardian ad Litem.  For the same reasons expressed in relation to 99(4) it would appear to the writer inimical for a legal representative to make such an application given the clear conflict that appears to raise.  In addition, it is arguable that it is not a proper basis for the appointment of a Guardian that the child may be being unduly influenced (see Guardian ad Litem article ante).

The other important factor in the appointment of a Guardian is that it would appear its consequence is to effectively disentitle the child to have a separate standing as a party to the proceedings.  The child’s position is subsumed by the Guardian and the legal representative becomes the lawyer for the Guardian (see Guardian ad Litem article ante).

Ultimately the legal representative must continue to act on instructions.  As with all representation of clients there is a need to advise and counsel.  This may mean an exploration of whether the child is being unduly influenced and discussing with the child the consequences of that.  If the child maintains the position, then it is suggested the obligation remains to give effect to those instructions whatever the view of the legal representative may be.

The attendance of the child at court at a contested hearing is a right of the child or young person (see Section 98(1)).  It is important that the legal representative canvass that right both at the outset and in the case of a contested hearing prior to that hearing being conducted.  This could be done when updating instructions are received, reasonably adjacent to that hearing.  There is an affirmative obligation upon the legal representative to confirm the right of the child or young person to attend.  It is important that there be an exploration of what may be involved both in terms of issues to be canvassed and the length of time at court.  There should be presented an alternative whereby the child can be updated in the course of a hearing by way of either short conferences or where some rapport has been developed and confidential access is available, by telephone communication.

If the child elects to attend it should be made clear that if the child wishes to leave the courtroom at any stage, that is a right that the child should have and that position should be confirmed with the court.  The child should also be advised of the provision of Section 104(2) that, at some point, the child may be directed to leave the courtroom for periods when evidence is given.  It would be wise of the legal representative to canvass potential areas where that may be raised and to invite instructions as to whether indeed the child wishes to be present at those times.

The writer’s own experience is that, with limited exceptions, most children and young persons do not wish to attend for the whole of the hearing.  Many are happy to exercise the option of being kept informed and updated without attending.  Many wish to attend for periods of time without being present for the whole of the hearing.

The provision of options are important.  The decision to attend or not is that of the child.

This paper has commented upon discrete matters arising from the interpretation of the new legislation and its impact upon representation of children.  It is suggested that a basic outline of the matters that a lawyer acting for a child must attend to include:-

1. Identify all the material that is before the Court.

2. Ensure the child has the opportunity of reading that material or, if because of age or disability that is not possible, to ensure that the effect and contents of that material are explained to the child.

3. Obtain and note the child’s comments, views and wishes on the material and identify any supplementary issues that need to be explored.

4. Based on instructions received and a consideration of the material identify other areas of inquiry and take steps to pursue them.

5. Identify to the child the type and nature of the proceedings and the issues that the court is concerned with and the role the child has in those proceedings.

6. Obtain the views/wishes of the child on the primary issues before the court.  That is placement or contact or both and on the significant issue which may effect that.

7. Ensure that the child is aware of the right to attend court and take steps to ensure that that right is capable of being exercised.  Should the child not wish to attend the hearing, ensure that the child is kept informed of the events unfolding and updated instructions are accordingly received.

8. Identify evidence that will assist in enhancing the weight to be given to the wishes of the child.  Such evidence can be expert and non-expert and may touch upon issues such as consistency and the maturity and comprehension of that view.

9. At the hearing ensure that evidence is properly and effectively tested both by way of cross examination of witnesses and the subpoenaing of records and documents.

10. Keep the child informed of the progress of the proceedings and monitor and inquire from the child of the child’s progress in the out of home care placement.

11. Enhance the child’s understanding and the facilitation of communication, provide an outline of your role at or shortly after the time of the first conference.  Attached to this paper is an annexure “A” as a suggested form of letter that might be utilised.

One of the most fertile areas of material to assist in the implementation of instructions received is the Department’s file.  It should be subpoenaed and examined carefully with relevant entries or documents appropriately marked and either highlighted or introduced into evidence through the examination of the Caseworker and/or others.  Frequently an examination of the file will identify other lines of inquiry.  The subpoenaing of relevant records and its examination and proper utilisation can greatly enhance the effective representation of children and the presentation of a case in accordance with instructions received.  It is an area that all child representatives should pursue diligently.

Whilst the current grants of aid do not facilitate it, it is important at the completion of the proceedings that there be communication with the child to explain the outcome of the proceedings, the nature and effect of orders and the rights the child might have in respect of any review of those orders whether by way of appeal or in the future by leave applications or the like.  It is important that any judgment of the court and orders made by the court are copied and sent to the child.

Annexure ‘A’
MY ROLE AS YOUR LAWYER

Dear      ,

The court has appointed me to be your lawyer in the court proceedings.

My job as your lawyer is to do the following:-

1. I am to talk to you and listen to what you have to say about where you want to live both now and in the future.

2. I am to talk to you and find out who you want to see.  If you are living away from home how often you want to see your mother, father or other family members.

3. I am to talk to you about what you would like to have happen with your sisters and brothers (if you have any) and how often you would like to see them.

4. I am to tell the court what you want and why you want that.

5. I am to act as your lawyer in court and to tell the court all the things you ask me to (such as where you want to live and who you want to see).

I cannot always speak to you in person. I will, however, speak to you by telephone. If you contact me I will ring you back as quickly as I can.

The court treats your wishes and concerns very seriously. Whilst you may not be at court when the court hearing is on, the court will listen very carefully to what I have to say as to what you want to have happen. You are the most important person in the proceedings and the court does want to know what your wishes are and what your concerns are. If you want to come to court I will arrange for that to occur.

The decision about what happens is a matter for the magistrate who will hear the case. He or she will take into account all of the matters including your very important wishes and concerns.

Best Wishes

Robert J McLachlan
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