[image: image1.png]Lawlink Chilldren's Cowrt

now south waios.
New South Wales

Q




THE CHILDREN’S COURT OF NEW SOUTH WALES
Children’s Law News


IN THE CHILDREN’S COURT 

OF NEW SOUTH WALES

AT ST JAMES

ZDENKOWSKI CM

21 March 2003

File No: 550/03 

IN THE MATTER OF ‘SASHA’

“ This matter concerns the future welfare of a baby “Sasha” who was born on [    ] February 2003 to ‘Ms K’ and ‘Mr B.’

On 6 February 2003, [    ] days after ‘Sasha’s birth and while she was still in hospital with her mother, the Director General of the Department of Community Services assumed the care responsibility for ‘Sasha’ pursuant to s44 of the Children and Young Persons (Care and Protection) Act 1998, which I will call ‘the Act.’

The care application was filed on 11 February 2003 and first came on for hearing on 13 February 2003, at which time an interim order granting parental responsibility to the Minister was made.

Yesterday afternoon, Ms Rutkowska, who appeared on behalf of the mother, ‘Ms K’, applied to have the application for a care order dismissed. This application was opposed by both Ms Rowley, who appeared for the Director-General, and Ms Renshall, who appeared as separate legal representative for ‘Sasha’. Mr Gulley, who appeared for Barbara Ramjan, the guardian ad litem appointed on 14 February 2003 pursuant to s 101 of the Act to protect the interests of ‘Sasha’s’ natural father, ‘Mr B’, neither supported nor opposed the application.

The parties agreed that the threshold issue of whether the care application should be dismissed should be determined on the affidavit material filed……

….Against this background, the parties made the following submissions.

Ms Rutkowska submitted that:

1. the formal non-compliance with s 45 in terms of the late filing of the care application necessarily entailed the application being fatally flawed and should be dismissed;

2. that in any case on the evidence as a whole the Director-General was unable to discharge the onus to satisfy the Court that an interim care order was justified and accordingly the application should be dismissed.

Ms Rowley for the Director-General submitted that:

1. it was possible to characterise the time of filing of the care application as compliant with the requirements of s 45;

2. even if there was formal non-compliance, the legislative scheme and purpose of the Act as evinced in the note to s 45 and in s 9 are such that procedural deficits should not undermine the paramount concern as to the safety, welfare and well-being of the child. Further it was submitted that there is no express basis for the conclusion that formal non-compliance renders the application invalid and there is good reason why this should not be the case

3. on the evidence as a whole, the Director-General had discharged its onus under s 69(2) and an interim care order should be made. 

Ms Renshall supported the position of the Director-General.

I shall deal first with the threshold question in relation to the effect of s 45.

I note that no authorities were cited to the Court, nor have I had the opportunity in the limited time available to research the issue. However, it seems clear that the Act contemplates mechanisms for bringing to Court in an expeditious manner cases involving children and young persons who were at immediate risk of serious harm and removed without warrant pursuant to s 43, or cases involving a risk to of serious harm where the Director-General determined to assume care responsibility without removing them from the premises pursuant to s 44.

The quid pro quo for such intrusive powers in terms of the accountability of the Director-General is to be found in s 45 which requires the prompt application to a Children’s Court for one or more of the following orders: an emergency care and protection order, an assessment order or any other care order. In this case the Director-General assumed care responsibility of ‘Sasha’ whilst she was still in hospital with her mother on 6 February 2003. The Director-General filed a care application pursuant to s 61 on 11 February 2003 and relied on the affidavit of Nada Coorey of the same date.

In my view, this application was neither brought at the first available opportunity, nor on the next sitting day of the Children’s Court after the assumption of care responsibility. I do not accept Ms Rowley’s submission that the fact that care list matters are regularly scheduled at St James Court, (the relevant Children’s Court for the lodgement of this application), on Tuesdays, Wednesdays and Thursdays, provides any legitimate basis for an argument that Tuesday 11 February 2003 was relevantly the next sitting day of the Children’s Court. The Children’s Court at St James sits every weekday. The assumption of care responsibility took place on Thursday 6 February 2003. There were at least two sitting days on Friday 7 February and Monday 10 February available to the Director-General.

The language of s 45 is expressed in mandatory terms, that is:

“The Director-General must apply to the Children’s Court at the first available opportunity but no later than the next sitting day of the Children’s Court after the removal or assumption of care and protection.”

The real issue for the Court is not whether there has been non-compliance but rather what is the legal effect, if any, of non-compliance. The Act is silent on this issue and it would certainly be desirable if it could be clarified by appropriate amendment to s 45. In the meantime, the Court is bound to seek a solution without the benefit of a clear direction in this respect.

Ms Rutkowska submitted that the failure of the Director-General to comply was a fatal flaw and that dismissal of any application brought by the Director-General in those circumstances was the inevitable consequence. In aid of this strict construction, she relied on s 9(d) to the effect that legal or administrative action taken in order to protect a child or young person from harm must be the least intrusive intervention in the life of the child that is consistent with the paramount concern.

Moreover, it was sought to rely on s 36(1)(c ). As I understand the argument, it was submitted that the cautionary terms in which s 36 (1)(c ) was couched, namely that,

“Removal of a child or young person from his or her usual caregiver may occur only where it is necessary to protect the child or young person from the risk of serious harm.”

supports a narrow construction of s 45.

Finally, on this issue Ms Rutkowska observed that the material contained in the note to s 45 did not detract from her argument in relation to the mandatory nature of s 45 and the effect of non-compliance.

I interpolate here that it may be feasible, though this was not argued by Ms Rutkowska, to argue that the terminology of the note to s 45 referring as it does to removal rather than an assumption of care means that it is only relevant as far as non-compliance with s 43 is concerned. On balance, I think such a construction too narrow and that the note, whatever its significance, is intended to refer to non-compliance with either s 43 or s 44.

Ms Rowley on the threshold issue, leaving aside the submission that the application could be characterised as complying with s 45 because it was filed on the next regular St James list day, which I have rejected, argued that non-compliance does not have the effect contended for by Ms Rutkowska. A procedural defect, it is submitted, should not be fatal to an application, the key purpose of which is to secure the safety and well-being of an extremely young and vulnerable child. Ms Rowley relied on s 63(2) as providing an example of a legislative intent not to allow dismissal of an application merely because of a failure to comply with the mandatory requirements of s 63(1).

I interpolate here that of course this provision provides little direct assistance in that s 63(2) expressly contemplates the effect of non-compliance. Indeed, although Ms Rutkowska did not seek to rely on this argument, it might be said that had the legislature intended to prevent dismissal in cases of procedural non-compliance, it would have made appropriate provision to this effect in s 45, as it did in s 63(2).

Ms Rowley’s principal submission as I understand it however was that when one has regard to the principal purpose of the Act, namely the paramount concern for the safety, welfare and well-being of the child or young person in question (as to which see s 8(a), s 9(a), s 36 (1)(a) and the note to s 45), s 45 must not be given the rigid construction propounded by Ms Rutkowska as this would have dangerous and unacceptable consequences for the care of children at risk and the exercise of the Director-General’s statutory responsibilities in relation to them. 

In broad terms on this issue Ms Renshall adopted the submissions made on behalf of the Director-General. She referred also to s 64(6) and the fact that non-compliance with the terms of s 64 did not invalidate a care application. In this respect, I repeat what I said earlier in relation to Ms Rowley’s submission as to s 63(2).

Having regard to the primary purpose of the Act, namely the paramount concern to protect children and young people from harm and to ensure their safety, welfare and well-being, I am of the view that procedural compliance with s 45 in terms of the timing of the filing of process is not a condition precedent to the pursuit of such applications as may be brought. The section provides a benchmark which the Courts would normally expect to be observed. Indeed, as the note to s 45 mentions, there is the potential for adverse comment if the action by the Director-General is unwarranted or inappropriate. Although the note does not form part of the section, the following sentence from it does, in my view, express the appropriate approach to the construction of s 45.

“The paramount issue for the Children’s Court is the safety of the child or young person and not the procedural failures of those with the statutory responsibility for the protection of children and young persons.” 

To hold otherwise could lead to children at risk of serious harm being left in a dangerous limbo because of accident, inadvertence or neglect on the part of the very agency in whom Parliament has reposed the statutory responsibility of their care. That would be an ironic and unacceptable outcome. I would be loathe to reach such a conclusion as to the interpretation of s 45 unless compelled to do so by clear statutory language. Having regard to the Act and its purpose, I do not have to consider that option. It follows that I do not accept Ms Rutkowska’s threshold submission. It remains for me to consider her second submission that, having regard to the evidence as a whole, the Court should dismiss the care application.”

[The magistrate then went on to consider this issue.] 
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