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IN THE MATTER OF ‘SIMON’ AND ‘PATRICIA’

Orders were made with consent of all parties on 3 October 2002 concerning ‘Simon’ and “Patricia’ (the children) following an earlier finding pursuant to Section 71 Children and Young Persons (Care and Protection) Act that they were in need of care and protection. 

Those orders allocating aspects of parental responsibility between the Minister for Community Services and S and M (the parents). The parents were also required to enter into various undertakings designed to promote their capacity to care for the children.

An order was also made pursuant to Section 82 Children and Young Persons (Care and Protection) Act that reports be prepared by the Minister of Community Services by 19 December 2002 and 19 June 2003. Mr McLachlan had appeared in the proceedings in the interests of children. Following the last report he wrote a letter which invited the Court to consider both reports and exercise its powers of review arising from Section 82. As a result of the invitation a magistrate directed that the matter be re-listed and all parties advised. 

Section 82 provides as follows: 

(1)   The Children's Court may, in making an order allocating parental responsibility of a child or young person to a person (including the Minister) other than a parent, order that a written report be made to it within 6 months, or such other period as it may specify, concerning the suitability of the arrangements for the care and protection of the child or young person. 

(1A)   The report must include an assessment of progress in implementing the care plan, including progress towards the achievement of a permanent placement. 

(2)   If, after consideration of such a report, the Children's Court is not satisfied that proper arrangements have been made for the care and protection of the child or young person, it may order that the case be brought before it so that the existing orders may be reviewed. 

The issue which arises as a result of the invitation from Mr McLachlan concerns powers of the Court provided for in Section 82(2) and the way in which it should exercise its powers. Mr McLachlan and Ms de Fina provided extremely helpful and cogent written submissions. These were augmented by oral argument on behalf of each of the parties.

The first step provided for by Section 82(2) is a consideration of the report. The provision only makes sense, however, if the report is to be read in the context of the existing order and the evidence on which that order was based. The next step is that if the report does not satisfy the Court that proper arrangements have been made for the care and protection of the child or children in question, the Court has a discretion to bring the case before it so that the existing orders may be reviewed. 

The Section is silent as to whether the magistrate should consider the report unaided or whether submissions may be invited to assist with the consideration of the report. As the Section requires that the magistrate not be satisfied about proper arrangements before the matter is placed before the Court, I infer that any consideration of the report should be unaided by submissions.

My conclusion from the above is that in this case the magistrate who ordered that the matter be placed before the Court was not satisfied that the current arrangements were adequate. Even if this was not the case, I have considered both reports and am not satisfied, on the basis of the information provided in those reports, that the proper arrangements referred to exist. 

The matter came before me on 26 September 2003. On that day it was indicated that there was no further evidence that needed to be considered concerning the adequacy of the current arrangements, except that oral evidence could be called to confirm the engagement of both parents with the Family Support Service. 

Submissions were made on the behalf of both the Minister and the parents that my powers of review pursuant to Section 82 (2) were limited and did not include the power to extend the current order, even in an amended form. The contrary was submitted on the behalf of the children. To resolve this question is necessary to consider the meaning of the words " …may order that the case be brought before it so that the existing orders may be reviewed." 

Section 33 Interpretation Act requires a construction "that would promote the purpose or object underlying the Act." Section 8 Children and Young Persons (Care and Protection) Act provides as follows:

The objects of this Act are to provide: 

(a)   that children and young persons receive such care and protection as is necessary for their safety, welfare and well-being, taking into account the rights, powers and duties of their parents or other persons responsible for them, and 

(b)   that all institutions, services and facilities responsible for the care and protection of children and young persons provide an environment for them that is free of violence and exploitation and provide services that foster their health, developmental needs, spirituality, self-respect and dignity, and 

(c)   that appropriate assistance is rendered to parents and other persons responsible for children and young persons in the performance of their child-rearing responsibilities in order to promote a safe and nurturing environment. 


Section 9 provides:

The principles to be applied in the administration of this Act are as follows: 


(a) In all actions and decisions made under this Act (whether by legal or administrative process) concerning a particular child or young person, the safety, welfare and well-being of the child or young person must be the paramount consideration. In particular, the safety, welfare and well-being of a child or young person who has been removed from his or her parents are paramount over the rights of the parents…..

 (d)   In deciding what action it is necessary to take (whether by legal or administrative process) in order to protect a child or young person from harm, the course to be followed must be the least intrusive intervention in the life of the child or young person and his or her family that is consistent with the paramount concern to protect the child or young person from harm and promote the child's or young person's development. 

The Oxford Dictionary defines the word “review” as including the meanings “A general survey or reconsideration of some subject or thing.” and “Law. Revision of a sentence, etc., by some other court or authority.” The Macquarie Dictionary defines review to include "a judicial re-examination, as by a higher court, of the decision or proceedings in a case.” These definitions do not suggest that a review is limited to some form of reorganisation or adjustment of the existing state of affairs.

In support of a broad power of review, including a power to extend the term of the order, it has been argued that:

(i)  welfare legislation should “… be interpreted in the sense favourable to making the remedy effective and the protection secure.” Butler v Fife Co (1912) AC 149, at 178-9.

(ii)  rights of review are to be construed beneficially, per Hidden J, Wilson v RTA (2002) NSWSC 645.

(iii)  Mitchell CM decided in The Matter of Craig (unreported, 26 June 2003) that a review constituted "revisiting the proceedings and, if necessary, reworking the decision and orders.” 

(iv)  it would be an inappropriate limit to place on the power of the Court in proceedings designed to protect the welfare of children to require that any extension of the existing order must be sought by one of the parties entitled to seek leave pursuant to Section 90.

(v)  a unilateral decision by a magistrate to reconsider an order does not violate the nature of the proceedings as being fundamentally adversarial. 

In support of limits on the Court's power of review it has been argued that:

(i)  other provisions of the Children and Young Persons (Care and Protection) Act which provides for the extension of orders if e.g. Sections 73, 76, 77 and 90, are more specific in their requirements than Section 82. Section 82 sets no limits on how, when and why the alteration to the order might occur.

(ii)  the Second Reading Speech suggested that Section 82 is a safeguard to ensure that the care plan that was presented to the Court is being followed. This is further supported by reference to the review of the previous legislation conducted by Professor Parkinson. He observed that:

“A recurring issue in the Children's Court has been that the Court has been reluctant to make a board ship order because it is not certain what placement will be made for a child, and there is no real way of finding the outcome once final orders are made…”

And recommended that:

"…. the Court may require a written report……. concerning the suitability of the arrangements for the care of the child or young person…."

(iii)  the purpose of Section 82 is to enable the Court to: 

(a) require further information, 

(b) to encourage the parties to seek to amend the order, 

(c) to have the effect of being a notification of breach of the order, or 

(d) in extreme cases, to enable the Court to make an Emergency Care and Protection Order.

Section 82 differs from the other Sections of the Act that permit the extension of orders, in that the other Sections require notification of a breach of the order or application for leave to vary or revoke the existing order. This Section provides the Court with an opportunity to act on its own motion. There is therefore no need to provide a hurdle for a party to overcome, in order to avoid a possible abuse of the court process, before the Court will consider the application to change the order.

Although it is possible to argue that Professor Parkinson contemplated a more limited power of review, this would not be the first time that legislation has not reflected the report which led to its drafting. There are other examples where Professor Parkinson's recommendations are not reflected by the legislation.

The limited options suggested in paragraph 14 (iii) would mean that the Court, on the basis of information supplied to it, would be unable to make what may be necessary orders for the care and protection of the child in question. Although each of those options may be appropriate in certain circumstances, the consequence of limiting the Court to those options would be that a magistrate may be required to seek to cajole parties into making a variation application if the magistrate believed that a longer order was necessary. This would be most inappropriate and may place the magistrate and the parties in an invidious position.

The decision concerning the length of an order allocating parental responsibility to someone other than a parent is often extremely difficult. This is particularly so when restoration of a child to a parent or parents is contemplated within say one to three years. It involves prediction of the rate at which parents may be able to improve their parenting abilities and deal with problems that affect their capacity to care for and protect their child. If more than lip service is to be given to the principle embodied in Section 9(d) of making the least intrusive order which is appropriate in the circumstances, there must be many circumstances when the Court will underestimate the appropriate length of time before which a child should be restored to the care of his or her parents or the appropriate length of time for the Minister to exercise some responsibility for the child. 

A review power that includes the possibility of both extending and varying an order is consistent with an encouragement to achieve the least intrusive option. In the example of this particular case, the lawyer representing the children does not argue that a review should contemplate the extension of the period of allocation of parental responsibility to the Minister. Instead, it is argued that a combination of parental undertakings and a supervision order would be appropriate.

A broad review power is also consistent with the objects of care and protection of children, an expectation of the provision of appropriate services for children in need of care and protection and the support of parents can be able to perform their responsibilities and a safe and nurturing environment as set out in Section 8.

The provisions of Section 82(2) permit a complete change in both the nature and the duration of the existing order, provided that the Children's Court is not satisfied that proper arrangements have been made for the care and protection of the child or young person and that the new orders are justified to the same degree as if the Court was hearing the matter for the first time.

As a result of this decision I will give the parties an opportunity to make further submissions regarding what order should result from my review pursuant to Section 82.
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