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In the matter of ‘ Tanya’

‘The issue of estoppel has been raised concerning earlier determinations in care proceedings relating to two children of ‘Ms A’, the mother in these proceedings. In each of those decisions, both being decisions of judges of the District Court hearing appeals from determinations by magistrates in the Children’s Court, a fundamental finding was that ‘Ms A’ was the perpetrator of acts which comprised Munchausen Syndrome by Proxy concerning the two children, the subject of those proceedings.

The applicant in these proceedings, the Director-General of the Department of Community Services, asks me to find that there is an issue estoppel concerning those findings. In Blair v Curran (1939)  62 CLR 464 at 531 Mr Justice Dixon said:

“A judicial determination directly involving an issue or fact of law disposes once and for all the issue so that it cannot afterwards be raised between the same parties or their privies. The estoppel covers only those matters which the prior judgment, or order necessarily established as the legal foundation or justification of its conclusion. Whether that conclusion is that a money sum be recovered or that the doing of an act be commanded or be restrained or that rights be declared.”

He then went on to consider what the distinction was between res judicata:

“Nothing but what is legally indispensable to the conclusion is thus finally closed or precluded. In matters of fact the issue estoppel is confined to those ultimate facts which form the ingredients in the cause of action, that is the title to the right established.”

It is difficult to fit that determination into a matter relating to children or the care of children but in my view in each of the determinations by Judge Taylor and Justice Blanche, the finding that ‘Ms A’ was the perpetrator of or the subject of Munchausen Syndrome by Proxy, was a fundamental finding of fact that was necessary to ground the orders of the Court in those proceedings. In my view therefore, it would appear to come within the doctrine of issue estoppel as enunciated by the High Court in Blair v. Curran. 

In Macquarie Bank Limited and National Mutual Life Association of Australia and Others (1996) 40 NSWLR at 543, the Court indicates in effect that a quite limited reading of the doctrine of issue estoppel should be given. Further to that in the case of In Re B (Minors) [1997] 1 All ER 29 the Court said:

“It seems to me that the weight of the Court of Appeal authority is against the existence of any strict rule of issue estoppel, which is a binding upon any of the parties in children’s cases. At the same time, the Court undoubtedly has a discretion as to how the inquiry before it is to be conducted. This means that it may on occasions decline to allow a full hearing of the evidence in certain matters, even if the strict rules of issue estoppel would not cover them. Although some might consider this approach to be a typical example of the lack of rigour which some critics discern in the family jurisdiction, it seems to me to encompass but the flexibility which is essential in children’s cases and the increased control exercised by the Court rather than the parties which is already a feature of the Court’s more inquisitorial role in children’s cases.”    
In my view the more appropriate way to deal with the evidence in these proceedings is as set out in the case of  In Re B so that in strict terms issue estoppel does not apply because what I have to determine in these proceedings is whether ‘Tanya’ is in need of care now or when I effectively hear the matter. The determinations of fact made by the two appeal judges in the prior matters, are extremely relevant and important and cover the subject matter that must be considered in these proceedings but are not the same ultimate facts as must be decided in these proceedings.

So issue estoppel, strictly speaking, in my view, does not apply. However, taking into account issues of each party obtaining a fair hearing and most particularly of re-litigating matters that have been clearly and thoroughly determined by previous courts, in my view it would be against the interests of justice to re-determine whether or not Munchausen Syndrome by Proxy was something that affected ‘Ms A’ at the time of the determinations by Judge Taylor and Justice Blanch.

So, in my view, I should control the proceedings of this matter by indicating that I will regard the decisions of Judge Taylor and Justice Blanch as evidence in the proceedings which is not to be challenged. In my view each of those judgments can stand by themselves and although they make reference to the reports of experts and to evidence given in the proceedings, they are sufficiently clear to not require any digging back into the evidence of the experts in order for them to be understood to the extent that they are relevant to these proceedings, so I determine that those two judgments are evidence in the proceedings and conclusive of the facts that are stated in those determinations.
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