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Children’s Law News


CERTIFICATES UNDER S 128 OF THE EVIDENCE ACT 1995
There is no standard approach in the Children’s Court to making an application for a Certificate under section 128 of the Evidence Act 1995 (‘a Certificate’). Reproduced below is an extract from an affidavit of a mother in care proceedings, prepared by Robert McLachlan, solicitor, in support of her application for a Certificate. Also reproduced is a precedent Certificate that can be handed up with the affidavit. This procedure when making an application has been the subject of positive comments by some of the Children’s Magistrates as it provides clarity in relation to the material the subject of the Certificate.

“3. The documents filed in these proceedings raise diverse allegations of drug use on my part and refer to other potential criminal acts. Having received legal advice I object to giving evidence in respect of those matters on the basis that the evidence I give may tend to prove that I have committed an offence against or arising under an Australian Law.

4. I have been informed by my lawyer and verily believe that this Court may grant a Certificate under section 128 of the Evidence Act 1995. I ask, pursuant to section 93(3) of the Children and Young Persons (Care and Protection) Act 1998, as amended, that this Honourable Court apply the rules of evidence. I ask that a Certificate under section 128 of the Evidence Act 1995 be given to me to enable me to respond to the allegations. If granted the Certificate I will provide a full and frank answer to those matters to which I would otherwise object.”
CHILDREN AND YOUNG PERSONS (CARE AND PROTECTION) ACT 1998

BETWEEN 







(Applicant)

AND








(Child)

CERTIFICATE UNDER S 128 OF THE EVIDENCE ACT 1995

This Court certifies under section 128 of the Evidence Act 1995 of New South Wales 

that evidence in these proceedings by 




(deponent) 

in an Affidavit of 







(deponent) 

sworn 




(date affidavit sworn), a record of which is attached to 

this certificate is evidence to which section 128(7) of that Act applies.

Dated:

At:

_____________________

Children’s Magistrate

Note:

Section 128(7) of the Evidence Act 1995 provides as follows:-

“(7) In any proceedings in a NSW court:

(a)  evidence given by a person in respect of which a certificate under this section has been given; and 

(b)  evidence of any information, document or thing obtained as a direct or indirect consequence of the person having given evidence;
cannot be used against the person. However, this does not apply to criminal proceedings in respect of the    falsity of evidence.” 
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