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Background to the use of Affidavit Evidence

An affidavit is the sworn evidence in chief of a witness, prepared, filed and served on other parties in advance of the hearing.  Care and protection proceedings in the Children’s Court have proceeded principally by affidavit evidence since l987.  Then Practice Direction (PD) l made pursuant to Section 23(1) of the Children’s Court Act l987 and Rule 9 provided -  “So far as is practicable, evidence in care proceedings shall be given by affidavit. On the hearing of any such application evidence may be given orally or by affidavit or both as the court directs.”  

PD l6.l now similarly provides that - “Evidence on behalf of a party shall be filed in affidavit form unless a children’s magistrate or children’s registrar otherwise directs.”

Oral testimony, in practice, is confined in examination in chief to additional matters to or clarification of the affidavit material for which leave is obtained.

The general practice does give way in circumstances where urgency does not permit an affidavit to be prepared and served or on the hearing of an interlocutory application. Medical and other expert reports (where the credit of the witness in terms of truthfulness is not in issue) are often received in evidence though not in affidavit form. Likewise, reports of the Children’s Court Clinic are received this way. 

Benefit in use of Affidavit Evidence

The benefits of affidavit evidence in aiding the efficient hearing of care cases are substantial. Cases are prepared and presented in an orderly manner. Pre-trial disclosure of the nature of the case of the respective parties assists in identifying the substantial issues and those facts that are in dispute or are matters of common ground. The process of leading a witness through what may be lengthy oral evidence in chief is avoided.  Experts (including clinicians of the Children’s Court Clinic) are provided with valuable background material to assist them in conducting assessments and in giving expert opinion evidence. Much of these benefits are lost if the quality of the drafting of the affidavit is poor. 

The purpose of this paper is to examine and discuss some aspects of rules and practices relating to evidence given upon affidavit. 

In the preparation of this paper I have been greatly assisted by reference to the following articles that I commend to you –

“Affidavits – Part l” Mr Justice P.W. Young, The Australian Law Journal, March 1992 (pp. l63-166);

 “Affidavits  - Part 11” Mr Justice P.W. Young, The Australian Law Journal, May 1992 (pp.298-301);

 “How to Draft an Affidavit” (l985) l Australian Bar Review (p.250-256);

 “Drafting Affidavits Made Simple” (l989) l9 Queensland Law Society Journal  (p.247-53).

Affidavits and the Rules of Evidence

Section 93(3) of the Children (Care and Protection Act) l998, provides that the court is not bound by the rules of evidence, unless in relation to particular proceedings or particular parts of proceedings before it, the court determines that the rules of evidence, or such of those rules as are specified by the court, are to apply.

Section 93(3) is invariably adopted by the court so as not to apply the rules of evidence. Accordingly affidavits may be drafted in the anticipation that such ruling will be made. It does not follow however, that the reception of evidence is at large.  In order for it to be admissible, evidence must be relevant and “rationally probative”. 

The court is unlikely to be assisted by inclusions of statements that amount to no more than “rumour upon speculation”.  A party’s case will be diminished if the “strongest” evidence available is not brought forward.  An affidavit is not an open invitation to place extraneous and inflammatory material before the court in the hope that objection will not be taken to it or that the magistrate will someone extract from value from its obscurity or bias. 

On the other hand, tedious “line by line” objections to the contents of another party’s affidavit are more likely to test the patience of the magistrate than the probity of the evidence.

A poorly prepared affidavit will ultimately reflect badly on the credibility of the witness as the inaccuracies, defects and omissions are shown up during cross-examination.  In fact a party may be at a greater forensic disadvantage than if oral evidence in chief is adduced from a witness for in such a case the whole of the testimony is outlined to the court (both good and bad).  Where a deponent is required for cross-examination, questioning is likely to concentrate on errors or omissions in the affidavit and this will colour the impression the court will form of the witness.  Worse still, if the deponent is not required for cross-examination, there is no opportunity for errors to be corrected and for omissions or ambiguities to be explained.

The Form and Requirements of Affidavits

If there is one introductory guide that can be usefully followed by those drafting affidavits it is the following (made in the context of family proceedings): –

“Affidavits should be regarded as a form of communication. They tell a story.  They should communicate simply and clearly. They should be attractive to read. They should exude style.” Matrimonial Advocacy and Litigation (l993) Greenslade p.ll6.

Form
Practice Direction l6 deals with the form of an affidavit.

16.2. An affidavit shall be made in the first person.

16.3. The body of an affidavit shall be divided into paragraphs numbered consecutively, each paragraph being as far as possible confined to a distinct portion of the subject.

16.4 Where an affidavit contains or annexes an extract from a document, it shall be a fair extract and the document shall be made available for inspection by the court or another party at the direction of a children’s magistrate or children’s registrar.

Regard may also be had to the practices of other courts, for example, Ritchie, Supreme Court Procedure; Part 38, Family Law Rules, Order l5.  Federal Court Rules.

Annexing documents

An annexure must be referred to within the affidavit (in terms  “annexed hereto and marked “  ”). In the Children’s Court the practice is to identify an annexure by letters commencing “A”. Sometimes it is convenient to identify related documents with the same letter (such as a group of photographs or correspondence sent and a reply to it).   The original of documents should not be annexed in case it become detached and goes astray.  Voluminous documents should not be annexed to an affidavit.  In the unusual case where a voluminous document forms part of an affidavit, it should be made an “exhibit” to the affidavit.    

Alterations

An affidavit should not be altered after it has been sworn.  Alternations should be initialled by the justice.

Dates, Numbers etc.

Dates, sums, amounts and numbers should be expressed in figures not words.

Interpreters

The interpreter should read over the draft affidavit before it is sworn to. The interpreter should also swear an affidavit as to this procedures and that the deponent understood the affidavit and the swearing as to its truth.

Problems Frequently Encountered with Affidavit Evidence in Care Cases

Background and historical material

It is common practice for a deponent making an affidavit filed in support of a care and protection application to set out historical material.  Often this material is drawn from departmental files or other sources of which the deponent does not have personal knowledge.  If relevant the material is admissible but some guidelines may be useful.

Thought should be given as to the intended forensic purpose of this material rather than  simply reproducing it en masse.  The material may, for example, be relevant for some or all of the following reasons –

(a) by outlining the process of investigation of  and demonstrating its thoroughness;

(b) by providing evidence of the quality of care of the child, to shed light on the nature of the child’s relationships with his/her carers, and to assist in explaining any deficits in the child’s state or development;

(c) to meet a requirement of proof (e.g. to meet the least intrusive intervention test or that the child has been abused);

(d) in establishing a pattern of behaviour by the parent or establishing other facts from which inferences can be drawn.

Where the information is not based on personal knowledge of the deponent (i.e., on information and belief), this should be stated and the source given. The subject matter should, for convenience, be arranged chronologically.  Insofar as possible the historical material should be summarised with brevity and fairness.  If, for example, allegations put but denied or otherwise explained by parents, this should be stated.  That the alleged facts were confirmed or otherwise independently corroborated should also be noted. Care should be taken to avoid inaccuracies in records (but later corrected) being still carried forward into the affidavit. 

Extracts from other documents

When part only of another document is to be included within an affidavit, it may be preferable to include that extract within the body of the affidavit rather than annex the full document.   In such a case the extract should be a fair extract and not selective in its content.  This is important because there is always the risk of unintentionally altering the significance of the passage selected when a passage is extracted from its context. This is especially likely to be so in the case of a psychological assessment. The source of the extract should be identified and the original document from which the extract is taken, made available for inspection upon request. The document should be in court if the deponent is required for cross-examination. 

An extract from a report or other document (or annexing it to the affidavit) does not give the extract or annexure any special status as to its admissibility. Where the report or document is produced as part of an investigation or is otherwise relevant to the care application (and is produced from an official or other reliable source such as a school, hospital or police) it is very likely to be admitted into evidence.

Conversations

Conversations that are introductory or the contents of which are not likely to be in dispute, may be summarised.  “I introduced myself to X and I told her that I was there because a report had received concerning the care of her child”.

Evidence of a conversation of significance in the proceedings should identify:-

(a) where and when the conversation occurred

(b) who was present, and 

(c) what was said (or if nothing was said).  Any means of corroborating or validating the deponent’s version should be outlined (such as notes made at or shortly thereafter the conversation, read over, if signed and confirming the notation as correct). The precise words should be given.  Where the deponent does not have an exact recollection of the words it should be stated to the best of his/her recollection.  If this cannot be done, then the deponent should state that the conversation is related in “ words to the effect of” the following.  If recollection of the deponent cannot reach this threshold then the deponent can confirm that there was a conversation and what it was about.

Where the conversation was conducted over the telephone (and the parties are not known to each other or it is not apparent from the conversation itself) the deponent should set out the circumstances of his/her familiarity with the voice of the caller. It may be often be helpful to say who initiated the call. 

Fact, Opinion or Argument?

The deponent should state the facts devoid of exaggeration, supposition or embellishment. Material that is merely argumentative should not be included. Submissions of law should not be made.  

Obligations on those preparing an Affidavit

The foundation of a well-drafted affidavit is the careful taking of full, concise and accurate proof from the witness.  Affidavits that are inaccurate, contain exaggerations or words that the witness does not understand or commonly use, diminishes the likely credibility of the witness. 

While a party deciding whether to include in an affidavit a particular piece of evidence may take a robust view of its significance and admissibility, a lawyer who engages “forensic brinksmanship” by the inclusion clearly inadmissible material or that having no probative value (and throwing the onus onto other parties to object to its reception), ultimately is doing a disservice to his/her client and the court.

The following comments are usefully kept in mind  –

“…it is vital to ensure that the deponent reads through the affidavit carefully at the time it is executed. Nothing can be more embarrassing for a solicitor, or for his client, than to have a witness who is being cross-examined on the contents of an affidavit, agree that the affidavit does not correctly state his knowledge and recollection, and offer the lame excuse that he did not read it carefully at the time when it was executed. If a solicitor, as the person responsible for drawing an affidavit, has any doubt as to whether the affidavit correctly records the deponent’s instructions, he must clarify that matter with the deponent; it is not good enough to put the draft affidavit in front of the deponent, and ask him to check it for himself. A solicitor who prepares and files and affidavit which does not truly record the evidence of the deponent is failing in his duty to the court, to his client, and to himself.” (“Drafting Affidavits Made Simple”, p.253). 
There have been a number of judicial observations concerning the need for care in the drafting of affidavits.

“Affidavits, particularly affidavits for use in an ex parte hearing, should be drawn with care and should be accurate, balanced and fair…ex parte affidavits should contain material, if known, which militates against the relief sought. Local Authority solicitors should be particularly aware that they owe a duty to the court in this respect.” (Rochdale BC and A and others (l99l) 2 FLR 192 at pp.231-2 per Douglas Brown J.)

“..I have been very concerned in this case to have found that affidavits and affirmations filed on behalf of the local authority appear to have been drafted with a view to presenting the case which they are advancing, that is permanent removal of the children, in the best light, without paying proper regard to the information and material upon which the affidavits are based.  The result has been that an exaggerated or one-sided case has been presented in the first place to the court, certainly at the interim stages.  It was only when the social service records and copies of original material, for instance foster-parents’ notes of what the children said at home, had been made available and notes of social workers themselves, that it was shown that some of the original affidavits filed in the proceedings, and even some of the reports produced by the local authority, presented a picture which proved, after comparison with the documents nearest the source, to be quite misleading.”……

“I wish to add, in respect of the drafting of affidavits, that even if it cannot always be done directly by the legal advisers, it should be approached and carried out by the person drafting those affidavits in a professional way, remembering that the information is being provided to the court to help it in a decision as to the welfare of the children. It is not comparable with pleadings or even, perhaps, affidavits filed in civil proceedings, where there is normally confrontation between the parties. Wardship proceedings are really inquiries and not adversarial proceedings.  All the more reason why affidavits should be carefully prepared.” (Re A and Others (Minors)(Child Abuse:Guide-Lines) (l992) l FLR 439 at p.445 per Hollings J.)

 -

The above comments were adopted in the subsequent decision of Re JC (Care Proceedings:Procedure) (l995) 2 FLR 77 per Wall J. said (concerning the presentation of evidence generally) -

“All parties have a duty in family proceedings not to be tendentious in the presentation of their evidence. That duty is, however, particularly acute in relation to local authority evidence, and never more so than when the local authority is advising the court of its view of the outcome of an assessment of parental capacity or otherwise setting out its recommendations and plans. The duty of local authority to be objective, fair and balanced cannot be overemphasised.

I am, I hope, the first to appreciate that the problems facing local authorities in the presentation of their evidence are substantial. On the one hand the local authority in public law proceedings has to satisfy the court on the balance of probabilities that the factual substratum for the establishment of the threshold criteria under s.31 is made out. This involves putting forward a positive factual case and inviting the court to make specific findings. In addition, the local authority has to make assessments of the parties and to formulate a care plan. This involves judgments and expressions of opinion.

At the same time, the social workers carrying the burden of the case have to continue to try to work with the family of the child concerned and professionally to engage its members in a sympathetic manner as fellow human beings. Thus the social worker who is obliged to give evidence that in his or her professional judgment parents have not demonstrated the capacity to care for their children has at one and the same time to retain a professional detachment and demonstrate human sympathy. I do not underestimate the difficulties of the task.

In my judgment, however, the very difficulties inherent in the performance of the social work role make it all the more important that the evidence of the social worker should be demonstrably fair, balanced and objective. In particular this means, where value judgments are concerned, that the social worker must include in his or her evidence all the material upon which the judgment is based, both negative and positive, and be able to demonstrate that the judgment which has been reached is a fair one objectively based on all the disclosed material.”

A Witness Adopting the Affidavit of another Witness
Where, for example, more than one witness is to give evidence of the same conversation, each witness should give his/or her version fully rather than state that he/she has read the affidavit of witness X and agrees with the version given.

Correcting Errors in an Affidavit

It goes without saying that a lawyer must not take part in the preparation of a false affidavit or conceal facts from the court so as to mislead it.

It will sometimes happen that an inaccuracy or an incorrect statement of fact is noticed in an affidavit after it has been filed.  In such circumstances there is a positive duty on the lawyer to bring the inaccuracy to the notice of other parties and to the court. The body of the document should not however be altered.

Other Common Issues with Evidence and the drafting affidavits

Hearsay

In care and protection hearings, hearsay evidence (ie. given on “knowledge and belief”) is generally admissible if sufficiently probative.  In this regard there is no distinction drawn in the Children’s Court between the hearing of an interlocutory application and the hearing of the substantive care application.

Hearsay evidence (if admissible) may be given of both fact and expert opinion.

“It has become common, in affidavits filed in support of interlocutory applications, to give expert evidence on “information and belief”, most commonly by exhibiting a copy of the expert’s report, the deponent swearing (somewhat fatuously) to his belief in the contents of the report. That practice is unobjectionable, provided that it appears either from the report itself or elsewhere in the affidavit that the author of the report (that is, the source of the “information and belief” is himself properly qualified to give the relevant evidence.” (“Drafting Affidavits Made Simple” p.249). 

Opinion Evidence

I do not propose to deal here with what the reception of expert opinion evidence but with two areas – (a) where a fact cannot be described other than in the form of an opinion or conclusion; (b) and non expert opinion evidence.

A witness is allowed to given evidence of a fact in the form of an expression of opinion where it is not possible or reasonable to otherwise describe it. Facts described in this manner are not objectionable.

“It would be counter-productive in many cases for the law to insist upon witnesses reporting, or attempting to report, observations in the form of primary sense impressions.  Human beings just do not operate in the cognitive way. Such testimony would be quite alien to the witness’ normal mode of reporting observations. It would be time-consuming and confusing. Consequently, the common law allows witnesses testifying to observations considerable latitude in drawing inferences from primary sense impressions.”   Australian Evidence, Ligertwood. 2d., p.365.
A witness can readily give evidence of handwriting, describe persons and things; apparent age, emotional state of a person (distressed, angry, aggressive), the physical state of things (old, new) and the condition in which a house is kept.  Considerable latitude is exercised in the care jurisdiction in receiving evidence from persons with experience in the care of children of behaviour of a child, the child’s emotional state and attribution of such behaviour – eg. the child was crying because it was hungry).

Non-expert (or lay) opinion evidence is admissible where the past experience of the witness renders the opinion helpful and is outside the direct experience of the court itself.  In some circumstances the degree of experience witness may not be extensive before the opinion may be received.  For example, the experience or observations of persons affected by alcohol or drugs is so commonplace that most adults would be allowed to give an opinion of the state of sobriety of such person.
The experience of child raising and parenting is not the preserve of the expert witness.  If the court was to limit the evidence upon which is to base its decisions only to the academically qualified, it would be depriving itself of the contribution of those most likely to have the first hand experience and familiarity with the child and his/her family.

Refreshing Memory in Preparation of Affidavit

Section32 of the Evidence Act 1995 only permits a witness to use a document to refresh the memory of the witness by leave of the court.  The position of a deponent refreshing his/her memory from a document out of court, in the preparation and use as evidence in an affidavit has been clarified in Lindsay-Owen v.Lake and ors (2000) NSWSC l046 (9/ll/2000) Hodgson CJ in Eq. It was there held that a witness (including one giving evidence by affidavit) in preparation for given evidence may be referred during that preparation to all relevant contemporary documents and not limited to documents made by the witness. “I would understand it to be the normal practice for affidavits and witness statements to be prepared in a process in which the witness is referred to and prompted by all available documents. I do not understand there to be any rule of law or professional ethics to the contrary”(para 3.)

Calling the deponent for cross-examination

A party seeking to rely on an affidavit filed by that party, should make the deponent available for cross-examination if requested by another party.  If no party wishes to cross-examine the witness the affidavit is tendered as an exhibit.  If the witness is required for cross-examination, the usual practice is for the witness to be called and the affidavit tendered as evidence-in-chief of the witness. The witness should not be asked (in chief) whether he/she affirms the accuracy of the affidavit. The question adds nothing to the weight of the evidence, wastes time and is inadmissible (“Practical Evidence”, Part ll, p.298)

Leave may be given to permit supplementary oral testimony or by way of clarification.

A request for witnesses of another party to be available for cross-examination should be served 4 days before a compliance check that precedes a contested hearing.

Who can use the affidavit?

A party why has filed an affidavit is not required to rely upon it at the hearing (Leaders Shoes (Aust.) Pty.Ltd v.National Insurance Co. of NZ (l967) 86 W.N.(Pt.1)(N.S.W.) 388). Generally, another party however may do so. The affidavit is then “relied on” by the party rather than tendered as an exhibit (unless possibly admissible otherwise as an admission) and the deponent is to be made available (if required) for cross-examination by the party using the affidavit. Legal professional privilege does not attach to the document (Austress v. Marlin (2002) NSWSC (l6/l0/2002), Barrett J).

Cross-examination of a deponent is not limited to the contents of the affidavit.

Where the deponent has been cross-examined, the party using the affidavit may re-examine the deponent upon it.

What is the position if the deponent is not made available for cross-examination or is unavailable?

Where a deponent is required for cross-examination by another party but who does not attend, the position is different to that of say a witness who does not attend a trial. It is submitted that s.93, s.94(1) and (4) of the 1998 Act and ss.9 and l5 of the Children’s Court Act 1987 permit the court to admit the affidavit of an unavailable witness although in many case the weight to be attached to the evidence will be reduced. The affidavit (unless withdrawn) remains as evidence in the proceedings for the party who has filed it and relies on it but subject to the court’s discretion to exclude it (sometimes the discretion is described as a discretion to admit the evidence (Re Baecher 80 W.N.(N.S.W.) 1655).
In principle there is no difference between the non-availability of the deponent due to wilful absence or for unavoidable reason (such as death or illness) (Re O’Neill (l972) V.R. 327). (See also Curley v. Duff (l985) 2 NSWLR 7l6.) A denial of the opportunity to cross-examination does not necessarily infringe a requirement of procedural fairness if the party is given an opportunity to answer the matters raised in the affidavit or procedural fairness may give way to the principle of the paramount interest of the child.  Generally the affidavit if admitted is admitted in its entirety and for all purposes.(See however (Vella v. Wah Lai Investment (Australia) Pty Ltd and anor v. Koleta Gleeson (2004) NSWSC 29.6.04, Campbell J where applying the Supreme Court Rules (Part 38 rule 9), the court gave leave for parts of an affidavit of an unavailable witness (formal, non controversial and matters covered by other witnesses) to be used, while excluding parts that were unfairly prejudicial. 
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