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AT PARRAMATTA

Nos. 600, 601 & 602 of 2007

31 August 2007

IN THE MATTERS OF      Peter Morgan, Niles Morgan and Toby Morgan

 MEMORANDUM

1. These are care proceedings commenced by the Director-General of the Department of Community Services on 2 July 2007.   They relate to three boys namely ‘Peter Morgan’ who was born [      1993], ‘Niles Morgan’ who was born on [     1995] and ‘Toby Morgan’ who was born on [     1997].   Peter, Niles and Toby are the children of Dr Morgan’  and his former wife ‘Ms Morgan.’

2. In these proceedings, Dr Samra has appeared for the Director-General, Mr Batey of Counsel appeared for the Father and Mr. Nasti appeared, on the second day of the “establishment” hearing, for the Mother.   Ms. Muggenthaler appeared for Peter and Ms. Winn and Mr. Ginghis and later Mr. Bao-Er appeared in the interests of his two younger brothers, Niles and Toby respectively.

3. On 3 June, 2007, this Court, sitting at Parramatta, made orders pending further order allocating parental responsibility for the children to the Minister and providing for supervised contact to the Father.   The Minister has exercised that parental responsibility by placing the children with their mother.   Supervised contact to the Father has been reduced, by agreement and because of the various commitments of the children, from thrice to twice per week.

4. In support of his application, the Director-General relies on affidavits of his caseworker Kathryn Element sworn 3 and 10 July and 3 August.   Annexed to those affidavits are 

· record of the interview on 26 June between DOCS caseworkers and Peter;

· record of interview on 26 June of caseworkers and Niles; 

· record of interview of 27 June of caseworkers and the Father;

· extract of NSCCH Emergency Department Medical Trauma Record of 27 June;

· record of interview on 28 June between caseworkers and Peter; 

· record of interview of 28 June between caseworker and Niles.

Annexed to Ms Element’s second affidavit is a report dated 5 July of Dr. Ian Petransky of the Emergency Department of Royal North Shore Hospital regarding Peter’ presentation there on 27 June.

5. Disappointingly, the Mother filed no affidavit and provided no evidence in this matter and, indeed, she was not represented during the first day of the hearing.   The Father relied on his affidavits of 3 and 18 July together with affidavits of ‘Ms A’, ‘Ms B’ and ‘Professor C’.   These three affidavits comment on the quality of the Father’s relationship with his sons, their love and affection for him and his evident dedication to their welfare.   Annexed to the Father’s affidavit of 3 July is a copy of a message in the form of an apology and explanation which Peter e-mailed to his father on 2 July, together with what purports to be a transcript, scribed by Professor C, of the interview between Ms. Element and the Father on 27 June, 2007.

6. In the course of the “establishment” hearing, Dr. George Quittner, Dr. Ian Petransky, Ms. Element and the Father were cross-examined.

7. On 26 June, 2007 the Mother telephoned her GP, Dr Quittner, and told him that the Father had assaulted her son Peter with a belt.   She intended to bring him to see Dr. Quittner but it appears that he and his brother Niles absented themselves from school so she arrived at the surgery alone.   The Mother reported that Peter was “covered with bruises” and Dr. Quittner telephoned the Department of Community Services.  Some time later, the Mother returned to the surgery with the two older boys and waited in the waiting room while Dr. Quittner interviewed Peter.   Although he did not undertake a complete medical examination, it was clear to Dr. Quittner that Peter was extensively bruised and marked and Dr Quittner took a number of photographs [Exhibit 1] which are before me.  Later examination at Royal North Shore Hospital indicated some 32 discrete injuries.   According to Dr. Quittner, Peter volunteered that “Dad hit me with a belt” and Niles agreed that this was so.    In cross-examination, he denied having prompted Peter with regard to this assertion and, although no note was taken, I accept his evidence in this regard.   

8. Having spoken to Peter, Dr. Quittner had a short conversation with the Mother in the absence of the boys.   In the course of that conversation, his cell phone rang and he found himself speaking to the Father.   Dr. Quittner announced that “I have seen your son.   He has a number of injuries which he says were caused when you hit him” to which, according to the doctor, the Father replied “I did not hit him.”   Dr. Quittner’s evidence is that the Father went on to explain that Peter had hurt himself falling off a skateboard and later in the conversation, said “ well, actually, yes, on Sunday I did hit him with a slipper.”

9. Dr. Quittner’s professional opinion is that those injuries which he inspected did not look as if they could have been incurred by a fall from a skateboard.  He thought that the facial mark looked as though it could have been caused by a blow and the bruises to the forearm seemed to him to have been sustained while raised as if to protect the face.   Nor did Dr. Quittner think that such extensive injuries could adequately be explained by having been hit with a slipper as the Father had suggested.

10. I do not accept the suggesting of Mr. Batey of Counsel that Dr. Quittner’s evidence is tainted by reason of his association with the Mother.   The association is a professional one and not particularly close at any event and Dr. Quittner appeared to me to be a responsible and truthful witness and a thoroughly professional general practitioner.   To a significant extent, his report of what he saw is corroborated by his photographs and I am confident that he has faithfully reported what was said to him by Peter.   I accept his evidence when he denies Peter making any reference to a skateboard.

11. At 6.10 that evening, Peter spoke to Ms. Element and her colleague, Ms. De Jorge at his mother’s place.   He told them that the marks on his arms had been incurred on the previous Friday when, en route from school to commence a contact event with Ms. Morgan, he had got into a punching fight with another boy.   Apparently, the contact event finished on Saturday night and Peter, Niles and Toby returned to their father’s home and Peter told the Director-General’s officers that it was next day at about midday when he came off his skateboard and incurred the marks on his face and knee.   Peter went on to describe being punished by his father, somewhere about 3 or 4 pm when Dr. Morgan hit him twice on the hand with a shoe.   Other than that, he gave no explanation of the various marks and bruises on his body and made no accusation against Dr. Morgan.   

12. In his second interview with the Director-General’s officers, conducted at school on 28 June, Peter agreed with the suggestion that he was concerned to protect his father.   This is consistent with evidence of Dr. Morgan at paragraph 40 of his affidavit of 18 July where he says:- “The children are aware of my vulnerability with regard to my profession.   They are aware that I feel privileged to work with children in need of medical care and that this is a position that requires good standing…”

13. After being assured by Ms. Element that police would not become involved and that the Father’s professional position would not be affected, Peter confirmed that he had told Dr. Quittner that his father had hit him with a belt.   Ms. Element had asked him what had happened and he explained that it all started when he had shown his father a less than impressive school report and that, sometime later, he had been found with food in his bedroom “and got busted.”  When asked what he meant by being “busted,” Peter pointed to the marks on his arm.   He agreed to the suggestion that “Dad hit you?” and that he did so more than ten and perhaps more than fifteen times but Peter was unable or unwilling to say with what he had been hit.

14. From the Court’s point of view, it would have been preferable had Peter rather than Ms. Element been the proactive party to this conversation just as it would have been preferable had Peter spoken unambiguously about what had happened to him and had refrained from contradicting himself.   But Peter is a young man of 14 years of age, caught up in what has been, as the Father’s affidavits amply demonstrate, an extremely acrimonious relationship between his parents and, at that point of time, he was living with his father, was aware of the Father’s vulnerability and keen not to cause him any trouble.  Peter loves his father.  And it is likely that, like his brother Niles, Peter perceived he would be ill advised to displease Dr. Morgan.   He was in a difficult position and, no doubt, did his best.   In these circumstances I cannot reject any version provided by Peter merely because he has contradicted it.

15. Later in his interview on 28 June, Peter told Ms. Element that “it’s OK.  It was just a one off.   He just broke.  He’s never done it before.”  When that was challenged, Peter conceded … “…not badly.   Not like this.”  On a scale of 1 to 10, when 1 is very small and 10 is really bad, Peter, as he was invited to do, rated his father’s attack upon him as 10.   He told Ms. Element that he was not frightened to return to his father’s home, “just worried if he is OK,” but he conceded that, for some hours after his father had hit him, he had felt “zero” confidence in his own safety.

16. Dr Petransky’s report of 5 July describes in detail the full range of Peter’ injuries as he observed them at Royal North Shore Hospital on 27 June.   His “Summary of Skin Survey” records “extensive areas of discrete bruising, red welts (red lines) and grazes …   …which, other than the left buttock and the right front lower left, appear to be of the same age.”   He found no less than 32 discrete marks on Peter, two of which, namely the bruises to the right shin and to the left buttock, appeared to be of the same age.   Dr Petransky was unable to date the injuries except to say that it seemed “reasonable” that they were incurred on Sunday 24 June.   

17. A series of photographs of Peter’ injuries, taken at RNSH is before me [Exhibit 3].   According to Dr. Petransky, some of the arm injuries give the impression of the forearms having been raised as though in an attitude of self-defence, perhaps protecting the face.

18. No explanation of any of his injuries was offered by Peter to Dr. Petransky except that he was hit by his father more than three times with a hand or an implement and that he fell in a skateboard accident.
19. Prior to speaking to Peter, Dr. Petransky, who previously had spoken neither to Dr. Quittner nor to the Mother but had read the triage sheet and had spoken to Mr. Bell, a hospital social worker, was aware of the allegation that the boy had been assaulted by his father.   Peter told Dr. Petransky about his father’s disappointment regarding his school report and about Dr. Morgan having found him with food in his bedroom and Dr Petransky recorded that “Peter remembers being hit by his father more than three times but was unsure what he was hit with, hand or implement….”  Peter went on to tell Dr Petransky about clearing his room after he had been hit and then going skateboarding and suffering what he or Dr. Petransky (it is not clear which) described as “a minor fall.”   Peter and his father seem to have differing recollections as to when the boy went skateboarding and suffered his fall.   Peter appeared unsure whether the injury to his right cheek had been present prior to falling while skateboarding.   

20. The physical examination and the conversation between Peter and Dr. Petransky were undertaken in the absence of the Mother but Niles was generally present and the social worker briefly so.

21. Dr Petransky was cross-examined in close detail regarding the appearance of the various marks on Peter’ face and body and whether they lent themselves to a determination of their origins by reference to their various appearances.   No doubt he did his best but it seems a very inexact science to me and I was left with two impressions.   The first is that, while some of the injuries could have been caused by a fall, that seems an unlikely explanation for others, particularly those of a lineal appearance for which the use of an implement, perhaps a belt or strap, seems more likely and those in parts of the body, for instance the forearms, which I would have thought relatively isolated from the impact of a fall.  My second impression is that while the distinction between bruising and grazing might give some clue as to whether a particular injury was inflicted by a fall or a blow, it can say little about the nature of the fall or blow and nothing about who might have caused it.   In particular, the appearance of various bruises on Peter’ body says nothing about who caused the injury – a school boy involved in a punch-up or an angry parent.   As a result of its appearance, however, Dr Petransky was adamant that the bruising to Peter’ face was unlikely to have been caused by a fall from a skateboard. 

22. Dr. Morgan denies assaulting or attacking his son.   He denies that there were any significant consequences flowing from Peter’ less than impressive school report and he says that, on that day, he hit Peter only twice and only on the back of the hand.   This was by way of punishment.   I should have thought it is very uncommon to see boys – young men – of fourteen years of age being physically punished but, however uncommon and age-inappropriate, the practice seems to have been well known in the Morgan household as both Peter and Niles and the Father have made reference to it.   According to the Father, he found Peter angry and defiant after a commotion with his brothers in his bedroom had resulted in the room having been “messed up.”   The Father says that he momentarily left the room, picked up one of his jogging shoes (which he refers to as a “slipper”), returned to Peter, took him by the wrist and hit him twice with the jogger on the back of the hand.   He says he used only moderate, perhaps less than moderate, force.    He denies having been angry and he is certain that, in administering this punishment, he did not hit any other part of his son.  He insists that he did not use a belt and his recollection is that Peter did not struggle or try to break free and did not cry.

23. In his affidavit of 18 July, the Father says that he first noticed a feint bruising on Peter’ face at about midday on 24 June which, he says, Peter explained by reference to the skateboard accident (which, other evidence suggests may perhaps have occurred a few hours later.)   Mr. Morgan says that, on that day, he became aware of no other injuries or marks and had no cause to physically examine Peter.   The Father’s evidence is that, on 24 June, Peter made no mention of having been in a fight or having sustained any injuries.  Considering the extent of those injuries, it is remarkable that, when the children returned home to their mother’s place on the Friday night and to their father’s place on the Saturday night, neither Peter not his brothers made any mention of the injuries or of the fight and that Peter showed no sign of having been in any trouble or involved in a fight which, sometimes, he has claimed to be the cause of his extensive injuries.

24. Dr Morgan points to the e-mail which Peter sent to him on 2 July.  The e-mail is Peter’ apology to his father “for telling people that you caused my bruises.”   Peter affirms the Father’s story of having been hit twice on the hand, mentions having hurt himself coming off his skateboard, and explains his accusations against the Father by reference to having been scared and having given in to badgering questions by the Mother, the doctors and the Director-General’s officers.   Although I have no way of knowing what passed between Peter and his mother, the records of his interviews with the Director-General’s officers and the doctors do not suggest particularly harrowing, exhausting or worrying exchanges and it is worthwhile noting that Peter is not a little boy but a young man of fourteen years of age.   I do not accept his explanation of harassment.   In the e-mail, Peter suggests that his accusations against the Father were an instance of a frightened boy telling people in authority what he thought they might want to hear although they might as readily be seen as an attempt by the boy to protect himself from his father’s anger by telling Dr. Morgan what he might well have wanted to hear.   I have already indicated that my attitude to Peter’ various contradictory explanations of his injuries is that none can be rejected merely on the basis of subsequent withdrawal.

25. Niles, aged 12 years, was interviewed by Ms. Element and Ms. De Jorge on 26 June.   Despite medical evidence, Niles lends support to the view that Peter’ facial bruise may have been caused by a skateboard accident.   Certainly, that is what Peter told him but Niles’s impression is that the accident occurred while the boys were staying with their mother rather than at their father’s home.   As to the exchange between Peter and the Father on 24 June, Niles didn’t see Dr. Morgan hit his son but he told the Director-General’s officers that he heard noises and saw Peter emerge from the bedroom, crying. Niles’s statement is particularly interesting because of the light it throws on the Father’s personality.   Niles goes out of his way to express affection and admiration for his father.   Evidently, he is deeply conscious of his dependence on Dr. Morgan who he describes as “a fabulous dad – he’s a single man who has to work to pay the bills.  He bought us all these new clothes and then our TV had to be taken because he couldn’t pay the bills.”   But then, Niles paints a picture of his father as a man of significant if sometimes repressed anger and violence.  Niles told Ms. Element:- “Its like this – he has a bank and he stores all the bad stuff in there and then one small thing will happen and even though other times we’ve been really bad.  A small thing will start it.   He then tells us everything at once…   …he keeps it all in his hear and then it comes out.”

26. Niles told the Director-General’s officers that his father had slapped he and his brother a few years ago but that it was the last time.   But then, he went on to say “He usually hits our bums – he doesn’t want to bruise us.   Dad hates it, he doesn’t want us to show it to the world – he doesn’t want it to ruin our popularity.   He doesn’t go for the head – because he knows it can be fatal – or between her (chest) and here (hips).”

27. Although I was told by the three legal representatives of the individual children that each is reluctant to return to the Father and would prefer to remain, at least for now, in their mother’s care, Niles told Ms. Element that, while he was not scared of Dr. Morgan, he was worried about getting hurt.  He said “Peter won’t (get hurt) because everyone’s taken photos of him and the spotlight is on him – but not me.”

28. The task of the Court at this stage of the proceedings is to see whether the Court can make findings of need of care and protection – that is, whether it has been demonstrated to the appropriate standard that Peter, Niles and Toby or any one or two of them is or are “in need of care and protection…   by reason that the child or young person has been, or is likely to be, physically…   … abused or ill- treated.”   This is a threshold test which Parliament has seen fit to erect so as to protect families including children from inappropriate interference in their lives by the state - In re O and N (minors)(FC), In re B (minors) (FC) [2004] 1 AC 523.   As the House of Lords reminds us in those cases, the Children Act 1989 requires real proof to the requisite standard of the ground of “significant harm” provided in that Act and I can see no reason to say that the Children and Young Persons (Care and Protection) Act NSW 1998 is any less rigorous in that regard.

29. In this state, the “requisite standard” is the civil standard informed by the criteria enunciated by Dixon CJ in Briginshaw v. Briginshaw [1938] 60 CLR 336 at 362.   There, the Chief Justice said:- 

“The seriousness of an allegation made, the inherent unlikelihood of an occurrence of a given description, or the gravity of the consequences flowing from a particular finding are considerations which must affect the question whether the issue has been proved to the reasonable satisfaction of the tribunal.   In such matters, reasonable satisfaction should not be produced by inexact proofs, indefinite testimony or indirect references.”

30. Clearly, even allowing for the Briginshaw principle, the application of the civil rather than the criminal standard of proof to the question of need of care and protection will render the task of the Director-General less onerous than it might otherwise have been but the fact remains that “inexact proofs, indefinite testimony” and, I think,  contradictions in  various reports, the failure of the persons who might properly be expected to give evidence to do so and to make themselves available for cross-examination and the absence of witnesses able to give first hand evidence may present real problems.  In every case, a ground has to be proved before the Children’s Court can go on to make a care order.

31. The reasoning of the High Court of Australia in M. v. M.  F.C. 880063 [1988] HCA (8 December, 1988) and B. v. B. F.C. 88/064 [1988] HCA 66 (8 December, 1988) reminds us that it is necessary to distinguish just what it is that has to be proved to the requisite standard.  In many care cases, and perhaps in the present one, there is a tendency to see it as a matter of putting one parent or another to some sort of trial to see if he or she is guilty of some inappropriate behaviour inconsistent with the safe parenting of the subject child or children.  But that is a mistaken approach.   In reality, what is at stake at this phase of the present case is the question of whether Peter and his brothers are in need of care and protection by reason of having been mistreated or having wrongfully been exposed to mistreatment or of being likely to be mistreated.   In cases where the “guilt” of a particular parent is clear, the Court will say so but, where the identity of a particular parent as the perpetrator is uncertain, the “establishment” phase of a care case should not descend to the level of a trial of a particular parent but should be an enquiry as to whether one or other of the grounds provided in section 71 (1) is made out.   There is time enough during the placement phase of care proceedings to look at whether one or other parent presents an acceptable or unacceptable risk. 

32. In the present case, Peter sustained 32 discrete injuries on his face and body.   One or perhaps a couple may have been caused by a fall from a skateboard.   Another or others may have been, but I think probably were not, caused by a fight with another schoolboy.  The bulk are unexplained or inadequately explained.   He has sometimes attributed his injuries to the Father and sometimes not.   His explanation in his e-mail regarding his accusations against Dr. Morgan is inadequate.  He has failed to give clear detail regarding the fight to which he has sometimes attributed some of his injuries.   On the other hand, Dr Morgan is a person of good character who, even his former wife is prepared to describe as a loving father and, although the children were staying with her during part of the time when the medical evidence, such as it is, suggests Peter’ injuries may have been sustained, the Mother has decline to offer any evidence and, thus, has avoided any cross-examination.   The Father has indicated concern that some harm may have befallen Peter while in the care of the Mother.

33. For those various reasons, while I do not purport to make a finding of guilt regarding the Father or the Mother, I am comfortably satisfied that Peter is a child in need of care and protection within the meaning of section 71 (1).

34. As to Niles and Toby, Mr. Batey of Counsel submitted that there is no evidence whatsoever that any relevant harm has befallen Niles and Toby and absolutely no basis for establishing the cases regarding them.   The ground provided in section 71 (1) speaks of a child being “likely to be…   …abused or ill-treated” and, in In re H (minors) (sexual abuse: standard of proof) [1996] AC 563, the House of Lords observed that “likely” does not mean “more probable than not” but rather means “a real possibility; a possibility that cannot sensibly be ignored.”   The House of Lords cautioned, at page 591, that, for the purpose of anticipating, on account of past harm having occurred, that future harm may occur, a court may have regard to the past harm only to the extent that it has been proven to the requisite standard.   Absent the orders which this Court has put in place, Niles and Toby would be living in the same circumstances as those in which Peter acquired his injuries.    Having found on the appropriate standard that Peter is in need of care and protection, I consider that there is a real possibility or, at least, a possibility that cannot sensibly be ignored, that Niles and Toby, too, are at risk and I find that they are in need of care and protection.

35. Accordingly, I will make directions to prepare the case for the placement phase.

	Re: Jay




IN THE CHILDREN’S COURT

OF NEW SOUTH WALES

AT PARRAMATTA

No. 343/07

MITCHELL SCM

30 November 2007

IN THE MATTER of ‘JAY’ (born 2006)

REASONS FOR JUDGMENT 

1. These are care proceedings brought by the Director-General of the Department of Community Services on 12 April, 2007.   A finding of need of care and protection was made on 23 April, 2007.   The Director-General for whom Ms Collopy appeared seeks an order allocating parental responsibility for the child to his paternal grandfather and present carer ‘Sean S’ until the child shall have attained the age of eighteen years and proposes that Jay’s contact to his parents be at the discretion of and supervised as deemed necessary by Mr. S.   The Mother, Ms G, for whom Mr. Slattery appears, seeks a prompt restoration of the child to her own care or to the care of she and the Father jointly and suggests that this restoration take place in the context of a short term allocation of parental responsibility to the Minister.   She is prepared, however, to accept the supervision of the Director-General for a period of two years.   The Father, ‘Lawrence S’, for whom Mr. Herridge appears, supports the Mother’s application. 

2. In support of his application, the Director-General relies on the affidavits of his officer, Jacqueline Gullotta of 12 April, 30 April and 13 November, 2007 together with the Care Plan of 13 August, 2007.   The Mother relies on her affidavit of 26 September, 2007 and the Father on his affidavit of 10 September, 2007.   There is a clinic assessment prepared by Elizabeth McIver dated 9 July, 2007.   The Mother, the Father and Ms. McIver appeared and each was cross-examined.

3. Jay’s first year of life was very unsettled.    He was born on 4 February, 2006 and for some months lived with and was cared for by his mother and maternal grandmother, ‘Ms R.’ Later there was a falling out between mother and daughter and, for some weeks, the Mother and Father, who had recently resumed his relationship with the Mother, cared for Jay in the absence of Ms R.   Although, after a period of estrangement, Ms. R is once more a part of the Mother’s life and is pointed to as somebody ready and able to lend support to the parents, Ms. R has not filed any evidence and has not been heard in these proceedings.       

4. Then the Father decided to move with Jay to the home of the Paternal Grandfather, Sean S, and, because she and Sean S do not get on, the Mother relinquished her care of the child, contenting herself with occasional visits.  It is not clear that either parent considered the impact of this sudden change on the emotional stability of the child who found himself without the daily care of Ms. G who had been one of the few constants in his life.  

5. This sojourn with the Father and Paternal Grandfather was followed by periods in which Jay lived with the Mother and the Maternal Grandfather and then with both parents and a paternal uncle.  Later the parents and the child moved to share premises with friends in the Wollongong area and, when that proved impractical, Jay found himself placed with Sean S.   As I understand the Father’s evidence, it was his decision to place Jay with the Paternal Grandfather and it was not intended that such be a long term placement.   Jay moved to the care of Sean S on 30 December, 2006 and remains there to this day.   

6. At various times in the first ten months of his life, then, Jay found himself in the primary care of his Mother, his Father, his Maternal Grandmother, his Paternal Grandfather and his Maternal Grandmother and resided at half a dozen addresses in the western Sydney and Wollongong areas.   During this period, his parents were very heavy marijuana users and experienced bouts of clinical depression and the evidence suggests that his proper care was not a priority among his parents.

7. The parents could and, as the Father acknowledges, should have attended some parenting classes before Jay’s birth.   As it was, they were completely inexperienced and unready to provide proper care for him.   No doubt they failed to appreciate the importance of stability and routine for their son as he was moved from place to place, person-to-person.   For no reason either of them could offer to the Court except that “it just got away from us,” they failed to ensure that he received appropriate immunization for   During the first twelve months of his life, they took Jay to see a doctor on only two occasions and on no occasion was he seen by a baby health worker at an early childhood centre.  For no reason except that “it got away from us,” the parents failed to meet an appointment for a consultation with a specialist preparatory to Jay undergoing surgery for his cleft palate.   When the paternal grandfather picked Jay up on 30 December, 2006, he appeared neglected with filthy clothes and a persistent rash on his body and the Father concedes that it must have seemed as if such were the case and that “it must have looked pretty shocking.”   The grandfather reported that the home was filthy, there was no food in the cupboards, the parents did not have a refrigerator and there was no hot water.   

8. On 30 December, 2006, Jay passed into the care of Stephen S in western Sydney where it seems he has done very well.   Also resident in the home are Ms M, her two children and her niece.   The parenting assessment annexed to the Care Plan sees Mr. S’ home as suitable and supportive and he is assessed as a suitable person to have the care of the child and one who will properly cater to Jay’s various needs including his need for security and stability and his need for contact with his parents.   Mr. Sean S is not a party, did not file an affidavit and was not cross-examined.

9. In the period since Jay was placed in the care of his paternal grandfather, the parents have made some limited advances.   In contrast to their situation during 2006, they have found a one bedroom flat near the beach at Batehaven and have some coherent plans to retain that accommodation or obtain similar but perhaps bigger accommodation when their current lease expires in May 2008.   The photograph they have tendered might suggest a vastly better standard of housekeeping than that which prevailed during the latter stages of 2006.   Although the provision of urine screens has been very sketchy, the evidence of both Mother and Father is that each has ceased consuming cannabis since about August 2007.   Previously, they were using about twelve cones per day and it is a matter of some concern that they seem to have had no conventional drug counselling and few supports to assist them in maintaining sobriety.  They are, however, confident that they will remain abstinent and motivated to do so and it appears, so far, that they have been successful.   It is clear that the Father, at least, is now leading a very healthy lifestyle.

10. I am asked to accept that the mental health difficulties which each of the parents experienced in the past are no longer a problem.   Here, again, they have undertaken no counselling and no therapy and the suggestion is that the alleged improvement in their mental health has been spontaneous.  On 10 September 2007, the Father’s view was that, despite “ups and downs” in the past, his condition was improving to the point where he was able to contemplate part time work.   For her part, the Mother, on 20 September, said that she had she had dealt with her depression which “has simply gone.”   Given that the mental health difficulties experienced by each of the parents were debilitating and of long duration, probably commencing in childhood, I am not prepared to accept their prognoses particularly in the absence of counselling, therapy and significant supports and I note that they are going to have another baby in May, 2008 which is likely to prove challenging to them. 

11. It was suggested to the parents by caseworkers and by the clinician that they would benefit from undertaking a parenting course to assist them and provide guidance in their care of Jay.   In paragraph 10 of his affidavit, the Father concedes that inexperience played a part in their poor parenting of the child.  As late as October, 2007, the parents had done nothing about enrolling in a parenting course and, finally, in November, 2007 they saw an opportunity to commence such a course but, in the event, did not do so because the Mother had a doctor’s appointment (which, she admitted, she could have changed) and the Father’s bed had given him a bad back.   The evidence discloses that, because he wishes to keep the only bedroom available as a room for Jay, the Father chooses to sleep on a couch in the sitting room rather than in his own bed.   In reality, there is no satisfactory explanation for the failure of the parents to undertake a parenting course of which, despite their inability to nominate anything that they may have learned, they stand in great need.

12. Neither the Mother nor the Father is in any form of employment although, in his affidavit, Mr. S admitted that “I think that if I keep my mind busy, I feel a lot better.  When I sit around doing nothing all day, I have too much time to think.”  I think that a job would go a long way to assisting him with his depression and preparing him for parenthood but he is very resistant to that concept.   His evidence is that he intends undertaking a training course but, so far, he has done nothing about it and he expressed an inability of “commit” to an employer in Bateman’s Bay or Batehaven due to his commitment to have contact with his son in Sydney.   

13. The performance of the parents regarding their contact to Jay since he moved to Sydney has been very poor indeed.  In general terms, they have missed about fifty per cent of the opportunities that have been offered to them.   They complain that it is difficult to exercise contact because they have to find their way by public transport between Batemans Bay and Sydney although it is relevant that, until recently, they have been able to spend some $50.00 per week on drugs and that the Director-General has been prepared to provide financial support regarding contact and that the parents are not employed and have few commitments which should properly distract from exercising contact.   The likelihood is that, like so many other aspects of their parenting, contact has simply “got away from them.” 

14. Something else which “got away from them” was the care plan meeting to which the Mother and Father were invited and which, in the interests of their son, they most certainly should have attended.   The care plan meeting is an occasion when, as the parents must have realized, vital decisions for Jay’s future were discussed and plans for his future care were discussed and developed.   In evidence, they were unable to explain why they failed to attend.

15. These various failures confirm the assessment of the parents which I was able to gain from watching and listening to them in the witness box.   They seem to me to be very fragile and self- focused to a very marked degree.  I have no confidence that they possess the insight or the determination to put Jay’s interests before their own and I have seen no evidence that they have ever done so.   They are very ready to blame others, particularly the Paternal Grandfather and his partner, for their various failures and they appear isolated and almost entirely fixated on keeping themselves together.   I am confident that they love Jay and that his absence is upsetting to them but I saw no evidence whatsoever of any real knowledge of what may be his needs and how to cope with them.  They seek the immediate restoration of Jay to their care and, quite unrealistically, in my opinion, perceive no difficulties or problems in that regard and, at the same time, are about to be presented in a few months time with a second child. They have failed to engage with various supports and undertake the various courses and programmes that might have enhanced their parenting capacity.  At this time, I am unable to see a realistic possibility of a restoration of Jay to their care.

16. Both the Mother and, especially, the Father have expressed reservations about the fitness of the Paternal Grandfather to have the care of the child.   There are criticisms of Ms. M and the Father attributes many of his own difficulties to his father.   He describes Sean S as a womaniser and a drunkard who put such pressure on him that he suffered nervous breakdowns and, despite his own lamentable record with regard to contact and entirely without any supporting evidence, suggests that the Paternal Grandfather will be an obstacle to his own relationship with Jay.  In fact, Sean S has indicated that he is supportive of Jay’s contact with his parents and is prepared to offer them accommodation at his own home for thee purpose.  On another level, he casts doubt on Sean S’ health status and doubts that he will be able to provide long term care for the child.   On these matters, Sean S is silent and the only evidence as to his suitability as a carer, let alone as somebody to whom parental responsibility might be allocated, is an unsworn parenting assessment  annexed to the care plan and some references in the clinic report and affidavits of Ms. Gullotta.   He has not had an opportunity to answer or comment upon any of the matters raised by the parents many of which may be self-serving and self-indulgent but should have been answered.   The Court is left without Sean S’ response even to matters as mundane as his present state of health.

17. When this case came on for mention on 24 September, 2007, I mentioned to the parties that it might prove necessary to lead evidence from Sean S.   This is not a case in which the Director-General seeks an allocation of parental responsibility to the Minister.  It frequently happens in such a case that the Minister is unable to nominate the person or persons with whom he will place the child if the order is made and, notwithstanding a growing appreciation of the requirements of section 83(7), the Court has often been to make the express finding that permanency planning has been adequately and appropriately addressed that necessarily accompanies a final care order.  But there will be cases where the Director-General, in seeking the allocation of parental responsibility to a particular person other than the Minister will be met with opposition from a parent or other interested person in the form of allegations critical of his nominee which, if demonstrated, may prove significant in the ultimate determination of the case.   Where that happens and the Director-General’s nominee is not a party to the proceedings, the best interests of the child, the requirement to do justice to the parties and obligation cast upon the Court by section 83(7) may require the Director-General to lead evidence from his nominee and make him available for cross-examination.   Often he will be relieved of this responsibility by reason of his nominee being a party to the proceedings and seeking orders in the same terms but, where that is not the case, the responsibility will rest on the Director-General to provide adequate evidence supporting the allocation of parental responsibility and an adequate opportunity to test that evidence.

18. In the present case, Sean S is not a party to the proceedings and has provided no evidence.   Allegations that he is not a suitable person has been offered by the parents and in particular, by the Father and there has been little cross-examination regarding those allegations.   There is very little evidence filed by the Director-General canvassing the parents’ allegations or demonstrating Sean S’ suitability to exercise parental responsibility and it does not necessarily follow that successful short term care of a child while in the parental responsibility of the Minister can translate as suitability to exercise parental responsibility.

19. For those reasons I am unable to allocate parental responsibility for Jay to his paternal grandfather and instead, no other choices being open, I will allocate parental responsibility for Jay to the Minister until he shall have attained the age of eighteen years.   I understand that the Minister is likely to maintain the placement with Sean S and, on that basis, I am able to make finding that permanency planning has been adequately and appropriately addressed.

20. As to contact, it is in Jay’s interests that his relationship with his parents be maintained and enhanced and it seems clear that Sean S is sympathetic to that approach.  Jay spent the first half of his life with one or other (and, sometimes, both) of this parents and he will be in a family placement where his identity as part of his parents’ family should not be lost on him. Prompting the parents to avail themselves of contact is likely to remain the principal difficulty in the future as it has been in the past but it is very important that the parents stir themselves to ensure that the child’s contact needs are properly catered to.   Obviously, there are difficulties posed by the child living in Sydney and the parents living in Bateman’s Bay but the Father is talking about getting a job and I can’t think of any reason why he should not do so.   I think the parents will be able to afford to travel to Sydney for occasional contact and the likelihood is that Sean S will assist by providing them with accommodation in his home.   Taking into account those matters, the need not to set the parents up to fail and to avoid subjecting Jay to continuing disappointment, I think contact of not less than four hours every month is an appropriate provision for contact.  

21. It seems to me that, initially at least, the contact should be monitored if not closely supervised and I think that, if he is willing, Sean S, as Jay’s primary care giver, will be the person best equipped to perform that task. If, on his advice or otherwise, the Minister comes to the conclusion that supervision is no longer necessary, I would expect him not to insist upon it.   In the meantime, the contact should proceed on the basis of undertakings by the Mother and the Father to accept the Minister’s requirements regarding supervision.   

22. For the foregoing reasons, I make the following orders:-

(1) Order that parental responsibility for the child Jay S, born [2006] be allocated to the Minister until the said child shall have attained the age of 18 years;

(2) Noted that the intention of the Minister is that Jay will be placed with his paternal grandfather, Sean S;      

(3) Order that the Mother and Father have contact to Jay of not less than four hours on one occasion per month PROVIDED THAT the Mother and Father accept and comply with such reasonable conditions regarding supervision or monitoring of contact as the Minister might set from time to time;

(4) Order that the applications be otherwise dismissed.
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ESTABLISHMENT IN CARE PROCEEDINGS

A PAPER DELIVERED BY ROBERT J McLACHLAN AT THE LEGAL AID COMMISSION OF NSW CARE AND PROTECTION CONFERENCE 4 AUGUST 2007

1.
The description of the topic that I am about talk about was described in the published agenda as an introduction to representing parents in care and what to do about establishment.  I thought it might be more useful to be focused about establishment rather than a wide-ranging comment on what can be a difficult and diverse topic, in representing parents with all their myriad of problems.

2.
Establishment is a description of the first of two steps normally undertaken in care proceedings.  It is the basis of the Court’s jurisdiction to make Final Orders but not Interim Orders1.

3.
It should be remembered that the Children’s Court exercising jurisdiction under the Children and Young Persons (Care and Protection) Act 1998 as amended (hereinafter referred to as the “Care Act”) is doing so as an inferior Court of record whose powers are prescribed, with limited exception by the terms of the legislation under which it is acting2.

4.
Accordingly the first step in understanding and advising a parent on the question of establishment is to understand the legislation and in particular sections that are relevant to the issue at hand.  Those sections are Sections 71 and 72 of the Care Act.  I will not repeat them at this time as I am sure all practitioners have a copy of the Act and can refer to them directly.

5.
In considering those provisions regard should also be had to Sections 8 and 9 which deal with the objects and principles of the Act.

6.
Once substantive proceedings (other than proceedings under Sections 45, 38 and 90) and whilst Interim Care Orders may have been made, the first task of the Children’s Court is to determine whether the Application is sustainable to allow the Court to move to the consideration of any long term or other related Final Orders.

7.
In combination Sections 71 and 72 appear to require the Court on the balance of probabilities (see Section 93(4)) to be satisfied that the child or young person is “in need of care and protection”, upon the Department establishing one or more whole or part of the seven grounds prescribed.

8.
For the purposes of that analysis specific reference to the Application needs to be undertaken to identify which grounds are being relied upon.  A failure to specify grounds means that there is no proper Application before the Court3. However that does not prevent a Court allowing amendment to that Application to overcome that difficulty4.

9.
It is suggested that a proper reading of Sections 71 and 72 requires the Director General to establish to the Court’s satisfaction the following:-

(a)
One or more of the grounds or parts of the grounds referred to under Section 71 are made out.

(b)
That it is satisfied as to one both at the time that the Application was brought and at the time of the determination of the Application (see Section 71(a) and (b)).

(c)
In determining the Application the fact that some arrangements had been made pursuant to the intervening Interim Orders which had removed the need of care are to be disregarded.

10.
For those practitioners familiar with the preceding legislation Section 71(1) appears to have created a convoluted, at times difficult to understand and interpret set of provisions and provisions that appear to significantly overlap in many areas.  The previous legislation5 (see Section 10) sensibly prescribe three areas upon which a Court could make such a finding being in summary abuse, neglect or uncontrollable.

11.
Be that as it may Section 71(1) needs to be considered carefully.  It is the writer’s understanding that the only reported decision, which sought to consider the meaning of some of the terms contained in some of the sub-paragraphs is a decision of Magistrate Crawford, which particularly considered grounds (c) and (e)6.  A reading of that decision is commended not only because of its careful analysis of some parts of the relevant grounds referred to but because it clearly highlights some of the difficulties in understanding, interpreting and ultimately advising parents as to whether they should make a concession as to a finding.

12.
The first thing that has to be said about the grounds is that, a number identify within them a number of sub-grounds part of which may be sufficient for a finding to be made.  For example ground (c) specifies that a finding can be made as follows:-


(a)
If there has been physical abuse.


(b)
If there has been sexual abuse.


(c)
If there has been ill-treatment.


(d)
If there is a likelihood of (a) to (c) above.

13.
The definition section of the Care Act does not assist interpreting what each of those particular sub-categories mean.  As a matter of proper statutory interpretation the normal and understood meaning of each of those provisions should apply.  Looking at a dictionary it will be immediately seen that they have a wide ambit.  Particularly ill-treatment which covers, one would think, both physical and sexual abuse but also emotional and psychological abuse.  Support for the latter contention is found in a Victorian decision, which considered that word in care legislation7.
14.
These matters have been highlighted simply to identify that one does not look at a ground being established if all the criteria are met but rather if one or more of the parts are so satisfied.

15.
Dealing further with those difficulties it will be immediately apparent that, for example when dealing with ill-treatment there is a significant overlap between that provision and grounds (d) and (e).

16.
Quite usually the trifecta of grounds (c), (d) and (e) are pleaded by the Director General.  It is the writer’s view that such a pleading is probably likely to cover the field in respect of any of the permutations of neglect and abuse in the wider terms as understood.  Indeed it is arguable that ground (c) given the writer’s view as to what “ill-treatment” means, may itself be sufficient to cover the field in areas that the other sections seek to cover.

17.
Therefore it is important when looking at the facts pleaded in an Affidavit or other material filed by the Director General to look carefully not at just the wide terms of the grounds but the different sub-categories in considering whether evidence exists for such a finding to be made.

18.
The next important thing for any Lawyer seeking to give advice to a parent or indeed any other party involved in care proceedings is to understand that the test under Sections 71 and 72 is a legal test applied to facts proffered by the Director General or in contradiction to them.  All too often it is said that a finding of need of care or establishment is in contest because a Lawyer’s client does not agree with what is alleged.

19.
It is of course important to take instructions on the Application and Affidavit material that has been filed.  The writer’s own experience is that parents are frequently somewhat flummoxed and distressed by the turn of events that have lead to their children being removed (which may or may not be an indication of their insight as to why it has occurred).  They frequently seek to highlight some particular concerning part of the pleadings such as a ground which includes “sexual abuse”.  Expanding that comment further, they may specifically focus on an allegation of a particular event of sexual or physical abuse and vehemently deny it.  They may demand a hearing to clear their name.

20.
Your job as a Lawyer is to take those instructions and to consider what they say but to look at the wider ambit of the evidence and their response to it to see if in fact that whilst those matters may be in issue, there are concessions about a pattern of poor behaviour such as exposure to domestic violence or drug taking, which would clearly satisfy a finding on the evidence filed.

21.
You should remind your client that you are there to give them advice on the legal test as to whether their response to the facts indeed is a response sufficient to enable a contest to occur.

22.
Apart from being a statement of principle, that approach is also a pragmatic one.  It identifies at the earliest opportunity whether in fact the case is all about whether the children should be returned or what other orders should be made rather than an argument as to whether one or more events occurred to give rise to a finding.  Parents need to be reminded that having your day in Court has consequences both for them and their children in the delay that it may create.

23.
Those comments are not made to dissuade contest but to add caution and care to both a consideration of the facts, the instructions on the facts and the exercise of the Lawyer’s duty to give proper advice on the legal test.

24.
In undertaking that task the ability to provide that advice has been assisted by the determination that a parent may make either a limited concession or a concession without admissions to enable the Court to have jurisdiction to proceed.  See DG DOCS –v- Dessertaine and Re: Alister8.

25.
A very useful and commended discussion of that issue is contained in a paper authored by Magistrate Crawford called “The Threshold Test – Limited Concessions by Parents that a Child is in Need of Care” 2003 CLN 8.  You are commended to read that paper, which Justice Kirby both complimented and adopted in the decision of Re: Alister.

26.
The writer will not seek to give advice in this paper as to how any Lawyer provides advice to his client.  However, his experience suggests that the cases where a hearing as to establishment should be embarked upon are probably limited to the following factual scenarios:-

(a)
A one event allegation.  See In the Matter of Adam and Michael (2004) CLN 39.

(b)
Where the Department have been tardy in bringing the Application on the critical matters that found it and it is arguable that the parents have appropriately attended to the issues or that they can no longer be said to satisfy the test because of affluxion of time and the steps taken.

(c)
Where the critical matter is a specific serious act such as sexual abuse and where a finding that it has occurred may give rise to an unacceptable risk such that the child or young person may not be properly and safely returned to a parent.

27.
In the 12 years that the writer has extensively practised in this jurisdiction, he can count on the fingers of one hand cases in which he has been involved for a party where there has been a successful contention that a finding could not be made.  Those matters are raised not to dissuade the Advocate but to bear in mind that the width and basis of a finding and the existence of credible evidence to support it usually militates against the contest being embarked upon.

28.
In addressing the topic at hand, in this paper and without attempts to cover the field, it is thought that assistance may be given if some brief comments are made on some important considerations in the conduct of an establishment hearing.

Applying the Rules of Evidence to the Whole or Part of the Evidence Relied Upon
29.
It is the writer’s experience that most cases proceed without consideration as to whether an application should be made to ask the Court to apply the Rules of Evidence to a particular part of the evidence before it (see Section 93(3)).  It is suggested that where a more serious allegation forms the heart of the contention, such as sexual abuse, it is entirely proper for such an Application to be made.  Such a view is complimented by the undoubted principle that the more serious the allegation the greater sense of satisfaction should exist before the finding could be made.  The argument would be that the serious nature of the allegation requires the Rules of Evidence to be applied to ensure that an appropriate finding is made.

30.
In any event when considering the evidence that may be referred to do not hesitate to object.  The fact that the Rules of Evidence do not apply does not mean that the rules of general fairness both procedural and otherwise apply and that the Court should only move to make findings on evidence that is both reliable and credible10.

31.
It is appropriate and indeed a duty of an advocate to remind the Court when determining whether a specific finding on a serious allegation such as sexual abuse or physical abuse can be sustained that the more serious the allegation the higher degree of satisfaction should exist that it has been made out.  This is not a new or higher onus.  It is applying the balance of probabilities but reminding the Court that it must be comfortably satisfied.  Most of you would be familiar with the provisions of Section 140 of the Evidence Act and your attention to it as a useful application of the principle in statutory form is invited.  This section of course fleshes out the principles in Briginshaw –v- Briginshaw11.

32.
An Application of that principle in such a serious allegation can be seen in “In the Matter of Nellie 2004 CLN 4 Marsden CM and also by a number of Western Australian decisions under the Child Welfare Act12.

Likelihood what is necessary to establish it.  

33.
As indicated at the outset of this paper in sub-section (c), (d) and (e) the Court is authorised to make a finding on each of the substantive grounds if it is satisfied if there is a “likelihood”.

34.
Does this mean that the Court in effect can find that while it is not satisfied that there is evidence to substantiate any of the grounds it can make a finding if it is satisfied there is a real possibility or likelihood of such an event occurring.

35.
It has been suggested by some that this in effect allows the Court to make a finding akin to an unacceptable risk.  It is suggested that that is not an appropriate interpretation of the section.

36.
The English legislation, while dissimilar has a number of similarities.  Like the New South Wales legislation the Children’s Act has a two stage process of identifying whether a child is in need of care and then turning to what orders should be made.  The House of Lords has considered in that context the use of likelihood in not dissimilar legislation.  It is suggested that the reasoning by the House of Lords is persuasive and should be followed.  Indeed In the Matter of Adam and Michael Children’s Magistrate Truscott did so.

37.
Her Honour applied the House of Lords decision in13 and found that the appropriate application of likelihood in the context of Section 71 was to require the establishment of preceding facts upon which the likelihood could be based.  In other words a suspicion itself could not give rise to a likelihood but a suspicion based on past events or proven facts could do so.  Example:  If it was alleged that the child was at risk of exposure to emotional and psychological harm because of domestic violence occurring in the home, then such a finding could be made on a likelihood basis if a pattern of such behaviour could be demonstrated to have occurred in preceding months or years and there was an absence of effective evidence to suggest that the problem had been resolved or dealt with.  Thus the Court finds there is a likelihood of such a risk not based on an event adjacent to the bringing of the Application but based on a pattern of behaviour that preceded it, which must be established as a matter of fact.

38.
It is suggested that the Court’s reasoning In the Matter of Adam and Michael is an appropriate exposition of what likelihood means under the current legislation.

Frances and Benny (no.2)14
39.
This case is referred to because it highlights certain obligations of the Court to facilitate an adjournment on an establishment hearing if it is identified that there is other or better evidence that might assist in the determination.  In that case the Children’s Court dismissed a Departmental Application on the basis of the quality and nature of evidence that had been relied upon.  Justice Young in the Supreme Court found that the Court was wrong to do so.  He held that where proper evidence was likely to be available the Court of its own motion should adjourn the proceedings to allow the Director General to bring such evidence or if such an Application was made by the Director General it should grant it.

40.
It is unclear whether His Honour in making that determination applied his mind to the provisions of Section 94 and a direction therein that proceedings should be dealt with in a timely and expeditious manner.

41.
It is suggested, however, whilst it remains with law that it effectively means that if a Court reaches a point where it is under threshold of dismissing proceedings then it must accede to an Application by the Director General to allow further evidence to be adduced if it can be established such evidence exists.  Indeed it suggests that the Court of its own volition must invite such an adjournment before dismissing the proceedings.  It is perhaps a further consideration when advising clients in respect of whether to contest establishment.

The Objective Nature of 71(1)(c)

42.
It will be seen that this section talks objectively as to whether certain events have or are likely to have occurred in respect of a child.  Under the previous legislation the Supreme Court held that not dissimilar language meant that the Court was not concerned in identifying the perpetrator of the abuse or linking such abuse to a parent but rather simply identifying whether the abuse has occurred15.  Whilst it is suggested that the linkage would be important as to the nature and type of orders that might be made, the rationale in such pre-existing decisions would equally be applicable to the language used in sub-section (c).  Therefore when advising a client for example as to whether a finding could be made where a child has been sexually abused by a stranger or not by a parent the clear advice should be that a finding can and should be made on that objective fact.

Joint Hearing

43.
Consideration should be given in those cases where the critical and perhaps only event is one or two incidents such as a sexual abuse allegation or unexplained injury case to inviting and agreeing to a joint hearing of establishment and placement at the one time.  Authority for the Court’s ability to conduct matters in that fashion is contained in the Supreme Court decision of B –v- K16.  In that case the Court held it was entirely permissible for a hearing to be conducted of both matters subject to the following safeguards:-


(a)
Agreement of the parties that the matter should be so conducted.

(b)
Clear delineation of evidence that was restricted to the question of a finding as compared to that of what orders, if any, should be made.

44.
There clearly is an inherent problem in running such a hearing because there is a significant overlap between evidence that may be relevant on one issue and evidence relevant on another.  It also raises complications about whether you should agree to an assessment of your client and if so, whether you should invite the Court to quarantine that for usage only in respect of placement issues.

45.
Whilst for a period of time there was a number of cases conducted on the basis of that principle the writer’s recent experience is that they are not held together and if the primary issue is the significance of particular incident and the inference as to the likelihood of your client being engaged in it, it is probably better to run that matter first and then to rely upon the factual findings as a basis of what the Court should do on placement at any secondary hearing if the Department is seeking a long term order or otherwise not supporting restoration to your client.

Limited or Without Admission Concession

46.
Reference has been made earlier to the decision of Director General, Department of Community Services –v- Dessertaine.

47.
In that case the Court found that the Children’s Court was not compelled to conduct a full hearing on each and every ground that the Director General might bring.  It found that it was entirely proper for the Children’s Court to accept either a limited concession from a parent or indeed a concession without admissions to move to the next phase of placement.

48.
In such a situation the Department’s position was preserved as to other evidence might find further and other bases of a finding.  Indeed such evidence could be utilised in a broader sense on whether there was an acceptability or not of risk in determining whether there was a realistic possibility of restoration and/or what other long term orders should be made.

49.
It is suggested that parties be familiar with the authority contained in that decision and the paper of Magistrate Crawford referred to in paragraph 27.

Conclusions

50.
Establishment can and is a vexed issue for a client.  It is at the pointy end of the litigation when a child has just been removed.  A parent does tend to focus on the more serious of the allegations without looking at the broader issues canvassed.  However, the client should be reminded that the question of whether a finding should be made or not as a legal test and that you as the Lawyer are best able to provide that advice based on the factual reply to the matters contained in the Department’s case.

51.
You should be clear in pointing out that limited concessions can be made.  You should be clear in pointing out other options, some of which have been canvassed above.

52.
Ultimately you have a duty to both to your client and the Court.  If on the instructions you have received a concession can and should be made then you should be very firm with your client in pointing that fact out and telling your client that.  It does not hurt to remind your client of the delays necessarily involved in seeking to contest this issue.  That should never be the driving force in the decision but given that their prime goal may be to seek the return of the child then it is important to point out this reality.
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