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IN THE MATTERS OF      Peter Morgan, Niles Morgan and Toby Morgan

 MEMORANDUM

1. These are care proceedings commenced by the Director-General of the Department of Community Services on 2 July 2007.   They relate to three boys namely ‘Peter Morgan’ who was born [      1993], ‘Niles Morgan’ who was born on [     1995] and ‘Toby Morgan’ who was born on [     1997].   Peter, Niles and Toby are the children of Dr Morgan’  and his former wife ‘Ms Morgan.’

2. In these proceedings, Dr Samra has appeared for the Director-General, Mr Batey of Counsel appeared for the Father and Mr. Nasti appeared, on the second day of the “establishment” hearing, for the Mother.   Ms. Muggenthaler appeared for Peter and Ms. Winn and Mr. Ginghis and later Mr. Bao-Er appeared in the interests of his two younger brothers, Niles and Toby respectively.

3. On 3 June, 2007, this Court, sitting at Parramatta, made orders pending further order allocating parental responsibility for the children to the Minister and providing for supervised contact to the Father.   The Minister has exercised that parental responsibility by placing the children with their mother.   Supervised contact to the Father has been reduced, by agreement and because of the various commitments of the children, from thrice to twice per week.

4. In support of his application, the Director-General relies on affidavits of his caseworker Kathryn Element sworn 3 and 10 July and 3 August.   Annexed to those affidavits are 

· record of the interview on 26 June between DOCS caseworkers and Peter;

· record of interview on 26 June of caseworkers and Niles; 

· record of interview of 27 June of caseworkers and the Father;

· extract of NSCCH Emergency Department Medical Trauma Record of 27 June;

· record of interview on 28 June between caseworkers and Peter; 

· record of interview of 28 June between caseworker and Niles.

Annexed to Ms Element’s second affidavit is a report dated 5 July of Dr. Ian Petransky of the Emergency Department of Royal North Shore Hospital regarding Peter’ presentation there on 27 June.

5. Disappointingly, the Mother filed no affidavit and provided no evidence in this matter and, indeed, she was not represented during the first day of the hearing.   The Father relied on his affidavits of 3 and 18 July together with affidavits of ‘Ms A’, ‘Ms B’ and ‘Professor C’.   These three affidavits comment on the quality of the Father’s relationship with his sons, their love and affection for him and his evident dedication to their welfare.   Annexed to the Father’s affidavit of 3 July is a copy of a message in the form of an apology and explanation which Peter e-mailed to his father on 2 July, together with what purports to be a transcript, scribed by Professor C, of the interview between Ms. Element and the Father on 27 June, 2007.

6. In the course of the “establishment” hearing, Dr. George Quittner, Dr. Ian Petransky, Ms. Element and the Father were cross-examined.

7. On 26 June, 2007 the Mother telephoned her GP, Dr Quittner, and told him that the Father had assaulted her son Peter with a belt.   She intended to bring him to see Dr. Quittner but it appears that he and his brother Niles absented themselves from school so she arrived at the surgery alone.   The Mother reported that Peter was “covered with bruises” and Dr. Quittner telephoned the Department of Community Services.  Some time later, the Mother returned to the surgery with the two older boys and waited in the waiting room while Dr. Quittner interviewed Peter.   Although he did not undertake a complete medical examination, it was clear to Dr. Quittner that Peter was extensively bruised and marked and Dr Quittner took a number of photographs [Exhibit 1] which are before me.  Later examination at Royal North Shore Hospital indicated some 32 discrete injuries.   According to Dr. Quittner, Peter volunteered that “Dad hit me with a belt” and Niles agreed that this was so.    In cross-examination, he denied having prompted Peter with regard to this assertion and, although no note was taken, I accept his evidence in this regard.   

8. Having spoken to Peter, Dr. Quittner had a short conversation with the Mother in the absence of the boys.   In the course of that conversation, his cell phone rang and he found himself speaking to the Father.   Dr. Quittner announced that “I have seen your son.   He has a number of injuries which he says were caused when you hit him” to which, according to the doctor, the Father replied “I did not hit him.”   Dr. Quittner’s evidence is that the Father went on to explain that Peter had hurt himself falling off a skateboard and later in the conversation, said “ well, actually, yes, on Sunday I did hit him with a slipper.”

9. Dr. Quittner’s professional opinion is that those injuries which he inspected did not look as if they could have been incurred by a fall from a skateboard.  He thought that the facial mark looked as though it could have been caused by a blow and the bruises to the forearm seemed to him to have been sustained while raised as if to protect the face.   Nor did Dr. Quittner think that such extensive injuries could adequately be explained by having been hit with a slipper as the Father had suggested.

10. I do not accept the suggesting of Mr. Batey of Counsel that Dr. Quittner’s evidence is tainted by reason of his association with the Mother.   The association is a professional one and not particularly close at any event and Dr. Quittner appeared to me to be a responsible and truthful witness and a thoroughly professional general practitioner.   To a significant extent, his report of what he saw is corroborated by his photographs and I am confident that he has faithfully reported what was said to him by Peter.   I accept his evidence when he denies Peter making any reference to a skateboard.

11. At 6.10 that evening, Peter spoke to Ms. Element and her colleague, Ms. De Jorge at his mother’s place.   He told them that the marks on his arms had been incurred on the previous Friday when, en route from school to commence a contact event with Ms. Morgan, he had got into a punching fight with another boy.   Apparently, the contact event finished on Saturday night and Peter, Niles and Toby returned to their father’s home and Peter told the Director-General’s officers that it was next day at about midday when he came off his skateboard and incurred the marks on his face and knee.   Peter went on to describe being punished by his father, somewhere about 3 or 4 pm when Dr. Morgan hit him twice on the hand with a shoe.   Other than that, he gave no explanation of the various marks and bruises on his body and made no accusation against Dr. Morgan.   

12. In his second interview with the Director-General’s officers, conducted at school on 28 June, Peter agreed with the suggestion that he was concerned to protect his father.   This is consistent with evidence of Dr. Morgan at paragraph 40 of his affidavit of 18 July where he says:- “The children are aware of my vulnerability with regard to my profession.   They are aware that I feel privileged to work with children in need of medical care and that this is a position that requires good standing…”

13. After being assured by Ms. Element that police would not become involved and that the Father’s professional position would not be affected, Peter confirmed that he had told Dr. Quittner that his father had hit him with a belt.   Ms. Element had asked him what had happened and he explained that it all started when he had shown his father a less than impressive school report and that, sometime later, he had been found with food in his bedroom “and got busted.”  When asked what he meant by being “busted,” Peter pointed to the marks on his arm.   He agreed to the suggestion that “Dad hit you?” and that he did so more than ten and perhaps more than fifteen times but Peter was unable or unwilling to say with what he had been hit.

14. From the Court’s point of view, it would have been preferable had Peter rather than Ms. Element been the proactive party to this conversation just as it would have been preferable had Peter spoken unambiguously about what had happened to him and had refrained from contradicting himself.   But Peter is a young man of 14 years of age, caught up in what has been, as the Father’s affidavits amply demonstrate, an extremely acrimonious relationship between his parents and, at that point of time, he was living with his father, was aware of the Father’s vulnerability and keen not to cause him any trouble.  Peter loves his father.  And it is likely that, like his brother Niles, Peter perceived he would be ill advised to displease Dr. Morgan.   He was in a difficult position and, no doubt, did his best.   In these circumstances I cannot reject any version provided by Peter merely because he has contradicted it.

15. Later in his interview on 28 June, Peter told Ms. Element that “it’s OK.  It was just a one off.   He just broke.  He’s never done it before.”  When that was challenged, Peter conceded … “…not badly.   Not like this.”  On a scale of 1 to 10, when 1 is very small and 10 is really bad, Peter, as he was invited to do, rated his father’s attack upon him as 10.   He told Ms. Element that he was not frightened to return to his father’s home, “just worried if he is OK,” but he conceded that, for some hours after his father had hit him, he had felt “zero” confidence in his own safety.

16. Dr Petransky’s report of 5 July describes in detail the full range of Peter’ injuries as he observed them at Royal North Shore Hospital on 27 June.   His “Summary of Skin Survey” records “extensive areas of discrete bruising, red welts (red lines) and grazes …   …which, other than the left buttock and the right front lower left, appear to be of the same age.”   He found no less than 32 discrete marks on Peter, two of which, namely the bruises to the right shin and to the left buttock, appeared to be of the same age.   Dr Petransky was unable to date the injuries except to say that it seemed “reasonable” that they were incurred on Sunday 24 June.   

17. A series of photographs of Peter’ injuries, taken at RNSH is before me [Exhibit 3].   According to Dr. Petransky, some of the arm injuries give the impression of the forearms having been raised as though in an attitude of self-defence, perhaps protecting the face.

18. No explanation of any of his injuries was offered by Peter to Dr. Petransky except that he was hit by his father more than three times with a hand or an implement and that he fell in a skateboard accident.
19. Prior to speaking to Peter, Dr. Petransky, who previously had spoken neither to Dr. Quittner nor to the Mother but had read the triage sheet and had spoken to Mr. Bell, a hospital social worker, was aware of the allegation that the boy had been assaulted by his father.   Peter told Dr. Petransky about his father’s disappointment regarding his school report and about Dr. Morgan having found him with food in his bedroom and Dr Petransky recorded that “Peter remembers being hit by his father more than three times but was unsure what he was hit with, hand or implement….”  Peter went on to tell Dr Petransky about clearing his room after he had been hit and then going skateboarding and suffering what he or Dr. Petransky (it is not clear which) described as “a minor fall.”   Peter and his father seem to have differing recollections as to when the boy went skateboarding and suffered his fall.   Peter appeared unsure whether the injury to his right cheek had been present prior to falling while skateboarding.   

20. The physical examination and the conversation between Peter and Dr. Petransky were undertaken in the absence of the Mother but Niles was generally present and the social worker briefly so.

21. Dr Petransky was cross-examined in close detail regarding the appearance of the various marks on Peter’ face and body and whether they lent themselves to a determination of their origins by reference to their various appearances.   No doubt he did his best but it seems a very inexact science to me and I was left with two impressions.   The first is that, while some of the injuries could have been caused by a fall, that seems an unlikely explanation for others, particularly those of a lineal appearance for which the use of an implement, perhaps a belt or strap, seems more likely and those in parts of the body, for instance the forearms, which I would have thought relatively isolated from the impact of a fall.  My second impression is that while the distinction between bruising and grazing might give some clue as to whether a particular injury was inflicted by a fall or a blow, it can say little about the nature of the fall or blow and nothing about who might have caused it.   In particular, the appearance of various bruises on Peter’ body says nothing about who caused the injury – a school boy involved in a punch-up or an angry parent.   As a result of its appearance, however, Dr Petransky was adamant that the bruising to Peter’ face was unlikely to have been caused by a fall from a skateboard. 

22. Dr. Morgan denies assaulting or attacking his son.   He denies that there were any significant consequences flowing from Peter’ less than impressive school report and he says that, on that day, he hit Peter only twice and only on the back of the hand.   This was by way of punishment.   I should have thought it is very uncommon to see boys – young men – of fourteen years of age being physically punished but, however uncommon and age-inappropriate, the practice seems to have been well known in the Morgan household as both Peter and Niles and the Father have made reference to it.   According to the Father, he found Peter angry and defiant after a commotion with his brothers in his bedroom had resulted in the room having been “messed up.”   The Father says that he momentarily left the room, picked up one of his jogging shoes (which he refers to as a “slipper”), returned to Peter, took him by the wrist and hit him twice with the jogger on the back of the hand.   He says he used only moderate, perhaps less than moderate, force.    He denies having been angry and he is certain that, in administering this punishment, he did not hit any other part of his son.  He insists that he did not use a belt and his recollection is that Peter did not struggle or try to break free and did not cry.

23. In his affidavit of 18 July, the Father says that he first noticed a feint bruising on Peter’ face at about midday on 24 June which, he says, Peter explained by reference to the skateboard accident (which, other evidence suggests may perhaps have occurred a few hours later.)   Mr. Morgan says that, on that day, he became aware of no other injuries or marks and had no cause to physically examine Peter.   The Father’s evidence is that, on 24 June, Peter made no mention of having been in a fight or having sustained any injuries.  Considering the extent of those injuries, it is remarkable that, when the children returned home to their mother’s place on the Friday night and to their father’s place on the Saturday night, neither Peter not his brothers made any mention of the injuries or of the fight and that Peter showed no sign of having been in any trouble or involved in a fight which, sometimes, he has claimed to be the cause of his extensive injuries.

24. Dr Morgan points to the e-mail which Peter sent to him on 2 July.  The e-mail is Peter’ apology to his father “for telling people that you caused my bruises.”   Peter affirms the Father’s story of having been hit twice on the hand, mentions having hurt himself coming off his skateboard, and explains his accusations against the Father by reference to having been scared and having given in to badgering questions by the Mother, the doctors and the Director-General’s officers.   Although I have no way of knowing what passed between Peter and his mother, the records of his interviews with the Director-General’s officers and the doctors do not suggest particularly harrowing, exhausting or worrying exchanges and it is worthwhile noting that Peter is not a little boy but a young man of fourteen years of age.   I do not accept his explanation of harassment.   In the e-mail, Peter suggests that his accusations against the Father were an instance of a frightened boy telling people in authority what he thought they might want to hear although they might as readily be seen as an attempt by the boy to protect himself from his father’s anger by telling Dr. Morgan what he might well have wanted to hear.   I have already indicated that my attitude to Peter’ various contradictory explanations of his injuries is that none can be rejected merely on the basis of subsequent withdrawal.

25. Niles, aged 12 years, was interviewed by Ms. Element and Ms. De Jorge on 26 June.   Despite medical evidence, Niles lends support to the view that Peter’ facial bruise may have been caused by a skateboard accident.   Certainly, that is what Peter told him but Niles’s impression is that the accident occurred while the boys were staying with their mother rather than at their father’s home.   As to the exchange between Peter and the Father on 24 June, Niles didn’t see Dr. Morgan hit his son but he told the Director-General’s officers that he heard noises and saw Peter emerge from the bedroom, crying. Niles’s statement is particularly interesting because of the light it throws on the Father’s personality.   Niles goes out of his way to express affection and admiration for his father.   Evidently, he is deeply conscious of his dependence on Dr. Morgan who he describes as “a fabulous dad – he’s a single man who has to work to pay the bills.  He bought us all these new clothes and then our TV had to be taken because he couldn’t pay the bills.”   But then, Niles paints a picture of his father as a man of significant if sometimes repressed anger and violence.  Niles told Ms. Element:- “Its like this – he has a bank and he stores all the bad stuff in there and then one small thing will happen and even though other times we’ve been really bad.  A small thing will start it.   He then tells us everything at once…   …he keeps it all in his hear and then it comes out.”

26. Niles told the Director-General’s officers that his father had slapped he and his brother a few years ago but that it was the last time.   But then, he went on to say “He usually hits our bums – he doesn’t want to bruise us.   Dad hates it, he doesn’t want us to show it to the world – he doesn’t want it to ruin our popularity.   He doesn’t go for the head – because he knows it can be fatal – or between her (chest) and here (hips).”

27. Although I was told by the three legal representatives of the individual children that each is reluctant to return to the Father and would prefer to remain, at least for now, in their mother’s care, Niles told Ms. Element that, while he was not scared of Dr. Morgan, he was worried about getting hurt.  He said “Peter won’t (get hurt) because everyone’s taken photos of him and the spotlight is on him – but not me.”

28. The task of the Court at this stage of the proceedings is to see whether the Court can make findings of need of care and protection – that is, whether it has been demonstrated to the appropriate standard that Peter, Niles and Toby or any one or two of them is or are “in need of care and protection…   by reason that the child or young person has been, or is likely to be, physically…   … abused or ill- treated.”   This is a threshold test which Parliament has seen fit to erect so as to protect families including children from inappropriate interference in their lives by the state - In re O and N (minors)(FC), In re B (minors) (FC) [2004] 1 AC 523.   As the House of Lords reminds us in those cases, the Children Act 1989 requires real proof to the requisite standard of the ground of “significant harm” provided in that Act and I can see no reason to say that the Children and Young Persons (Care and Protection) Act NSW 1998 is any less rigorous in that regard.

29. In this state, the “requisite standard” is the civil standard informed by the criteria enunciated by Dixon CJ in Briginshaw v. Briginshaw [1938] 60 CLR 336 at 362.   There, the Chief Justice said:- 

“The seriousness of an allegation made, the inherent unlikelihood of an occurrence of a given description, or the gravity of the consequences flowing from a particular finding are considerations which must affect the question whether the issue has been proved to the reasonable satisfaction of the tribunal.   In such matters, reasonable satisfaction should not be produced by inexact proofs, indefinite testimony or indirect references.”

30. Clearly, even allowing for the Briginshaw principle, the application of the civil rather than the criminal standard of proof to the question of need of care and protection will render the task of the Director-General less onerous than it might otherwise have been but the fact remains that “inexact proofs, indefinite testimony” and, I think,  contradictions in  various reports, the failure of the persons who might properly be expected to give evidence to do so and to make themselves available for cross-examination and the absence of witnesses able to give first hand evidence may present real problems.  In every case, a ground has to be proved before the Children’s Court can go on to make a care order.

31. The reasoning of the High Court of Australia in M. v. M.  F.C. 880063 [1988] HCA (8 December, 1988) and B. v. B. F.C. 88/064 [1988] HCA 66 (8 December, 1988) reminds us that it is necessary to distinguish just what it is that has to be proved to the requisite standard.  In many care cases, and perhaps in the present one, there is a tendency to see it as a matter of putting one parent or another to some sort of trial to see if he or she is guilty of some inappropriate behaviour inconsistent with the safe parenting of the subject child or children.  But that is a mistaken approach.   In reality, what is at stake at this phase of the present case is the question of whether Peter and his brothers are in need of care and protection by reason of having been mistreated or having wrongfully been exposed to mistreatment or of being likely to be mistreated.   In cases where the “guilt” of a particular parent is clear, the Court will say so but, where the identity of a particular parent as the perpetrator is uncertain, the “establishment” phase of a care case should not descend to the level of a trial of a particular parent but should be an enquiry as to whether one or other of the grounds provided in section 71 (1) is made out.   There is time enough during the placement phase of care proceedings to look at whether one or other parent presents an acceptable or unacceptable risk. 

32. In the present case, Peter sustained 32 discrete injuries on his face and body.   One or perhaps a couple may have been caused by a fall from a skateboard.   Another or others may have been, but I think probably were not, caused by a fight with another schoolboy.  The bulk are unexplained or inadequately explained.   He has sometimes attributed his injuries to the Father and sometimes not.   His explanation in his e-mail regarding his accusations against Dr. Morgan is inadequate.  He has failed to give clear detail regarding the fight to which he has sometimes attributed some of his injuries.   On the other hand, Dr Morgan is a person of good character who, even his former wife is prepared to describe as a loving father and, although the children were staying with her during part of the time when the medical evidence, such as it is, suggests Peter’ injuries may have been sustained, the Mother has decline to offer any evidence and, thus, has avoided any cross-examination.   The Father has indicated concern that some harm may have befallen Peter while in the care of the Mother.

33. For those various reasons, while I do not purport to make a finding of guilt regarding the Father or the Mother, I am comfortably satisfied that Peter is a child in need of care and protection within the meaning of section 71 (1).

34. As to Niles and Toby, Mr. Batey of Counsel submitted that there is no evidence whatsoever that any relevant harm has befallen Niles and Toby and absolutely no basis for establishing the cases regarding them.   The ground provided in section 71 (1) speaks of a child being “likely to be…   …abused or ill-treated” and, in In re H (minors) (sexual abuse: standard of proof) [1996] AC 563, the House of Lords observed that “likely” does not mean “more probable than not” but rather means “a real possibility; a possibility that cannot sensibly be ignored.”   The House of Lords cautioned, at page 591, that, for the purpose of anticipating, on account of past harm having occurred, that future harm may occur, a court may have regard to the past harm only to the extent that it has been proven to the requisite standard.   Absent the orders which this Court has put in place, Niles and Toby would be living in the same circumstances as those in which Peter acquired his injuries.    Having found on the appropriate standard that Peter is in need of care and protection, I consider that there is a real possibility or, at least, a possibility that cannot sensibly be ignored, that Niles and Toby, too, are at risk and I find that they are in need of care and protection.

35. Accordingly, I will make directions to prepare the case for the placement phase.
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