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	In the matter of DYSON 
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AT PARRAMATTA

No. 622 of 2007

MITCHELL SCM

17 December 2007

DEPARTMENT OF COMMUNITY SERVICES and DYSON BRADLEY

1. These are care proceedings regarding ‘Dyson Bradley’ who was born on [             ] 2007.  Dyson, then, is about five months of age and MS Canning appeared in his interests.  Dyson is the son of Ms Bradley for whom Mr Ginges appeared and Mr C who is disengaged from these proceedings and from Dyson. An important player in this case, though she is not a party, is Dyson’s maternal aunt, Shirley Bradley. Dyson has four siblings, ‘John’ who is four years of age and ‘Neridah’ who is two years of age and pursuant to care orders made on 23 January 2006, those two children are in the parental responsibility of the Minister and are in long term out of home care. The other two siblings are ‘Bryce’ who is nine years of age and ‘Catherine’ who is eight years of age and pursuant to family law orders made on or about 19 September 2006, those two children are in the care of their father, who is not the same person as Dyson’s father. 

2.   On 5 July 2007, Dyson was admitted to hospital presenting with brain injuries consistent with non-accidental injury.  His prognosis, remarkably, is not nearly so unfavourable as first was feared.  But the fact remains that he will have long-term disabilities as a result of what happened to him in July 2007.  On 12 July 2007, the Director General brought this application and an interim order was made allocating parental responsibility for Dyson to the Minister pending further order and a finding of need of care and protection was made.  On 27 July Dyson was discharged from hospital and he was placed a short-term carer, who has now been assessed as suitable for long-term care.

3.   The Director General for whom Mr Hewitson appears seeks an order that parental responsibility for Dyson be allocated to the Minister until Dyson shall have attained the age of eighteen years and the Director General is working towards a placement with the current carer and he hopes towards occasional respite with the child’s aunt Shirley Bradley.  The Director General also seeks monthly contact between Dyson on the one hand and his siblings on the other which is to be supervised and he suggests that the mother and the aunt might care to participate in that contact.  The mother sought an order the parental responsibility for Dyson be allocated to her sister Shirley Bradley.  The mother does not put herself forward at all as an appropriate carer for this child.

4.   I read in the course of the hearing affidavits from the Director General’s officers and a placement assessment of Shirley Bradley and her sometime partner Luke Porter. I read a care plan of 15 November and an addendum to that care plan, which was prepared after the relationship between Shirley Bradley and Mr Porter changed in its character from a relationship in which those two persons put themselves forward as life partners to one in which they see themselves as friends.  I read also affidavits from the mother and the maternal grandmother of 27 August and from Shirley Bradley of 3 December and I heard cross‑examination of the caseworker and Shirley Bradley.

5.   The mother does not propose herself as a suitable placement for Dyson and the father is disengaged.  The only family member put forward as a suitable placement is the maternal aunt, Shirley Bradley and so this case involves an assessment of Shirley Bradley as a long term carer for her young and damaged nephew and, in the event that the court comes to the view that Shirley Bradley is not an appropriate placement, then it is a matter of allocating parental responsibility to the Minister.  The Minister has found a carer and she seems to be an appropriate carer, although as Mr Ginges for the mother pointed out, she is a single woman and that might be seen to be something of a disadvantage or at least not to put her in a particularly advantaged position vis a vis Shirley Bradley, herself a single woman.  But I should stress that this not a balancing exercise between two good candidates for long-term placement.  This is not a family law proceeding and in accordance with the scheme created by the statute, Shirley starts with the advantage of family connection with the boy.

6.   Originally the family’s proposal, the proposal of the mother, the proposal of the mother’s mother and father and indeed the proposal of the Director General was a placement with Shirley and Luke Porter and the reason why the Director General has changed its mind and the reason why Ms Questor was asked to prepare a second assessment and the reason an addendum to the care plan was prepared was because the relationship between Shirley Bradley and Luke Porter has changed its character.  This was going to be a situation in which they saw themselves, Bradley and Porter, as jointly caring for the child.  That is no longer the situation and so what Ms Bradley now seeks is the entitlement to care for this child herself though she is confident, she told me, that she would receive the support of Luke Porter who is a friend and who she believes would assist her in times of difficulty and she is confident to of being able to call on other family members for assistance.

7.   Shirley’s motivation is clear because she sets it out in paragraph 3 of her affidavit of 3 December 2007 and that is to give Dyson the opportunity to be part of his family.  The mother lives in [           ], the maternal grandfather lives interstate. The maternal grandmother lives in [        ] but Shirley who is presently living at [          ] intends to live not at [          ] but at Penrith.  I do not have too much difficulty with the view that Penrith is a more appropriate place in which to live if one is caring for a little boy who has brain damage.  The various facilities and services, which one might have to call in aid, are far more likely to be available and quickly available at Penrith than in [               ] .But the fact remains that if the boy is with Shirley, he will not, at least from a geographical point of view, be brought up as part of his family, but rather will live a significant distance from them.

8.   Further in relation to Shirley’s motivation of bringing the boy up as part of his family.  It is noteworthy that Shirley has very bad memories of her family of origin, of her parents and apparently with pretty good cause.  The maternal grandmother had a long standing alcohol problem and exposed Shirley and other children to significant domestic violence over a long period of time.  Shirley was removed from her mother at the age of eight years and she returned to her mother briefly, but only briefly, at the age of fifteen years and then, by the time she was sixteen, got out.  So I do not accept that she has very good memories of the maternal grandmother nor am I able to see that the grandmother has anything very helpful or beneficial to offer Shirley in her upbringing of Dyson.  Sadly she has bad memories of the maternal grandfather as well.  After she was removed from her own mother, she was placed with her father for a time until his continuing drug use and inadequate care made that an unviable placement and it is not clear to me and I cannot find any evidence to support the proposition that Shirley’s care of Dyson will be assisted in any significant fashion by his association with the maternal grandfather.  It is noteworthy that the maternal grandmother has seen Dyson on only one occasion.

9.   Jackie Questor who was cross-examined is concerned that in Luke Porter’s absence Shirley Bradley will lack both practical support and emotional support.  But Shirley believes that Luke Porter will always be there for her if needed.  Now that is a very gentle and nice sentiment from a very gentle and nice young lady.  But I think it is not a realistic sentiment.  Firstly Mr Porter has already done something quite significant to demonstrate that he is not prepared to be the carer of this child.  That is not an endeavour which he sees as significant to his life.  There can be no criticism of that.  It is not for everyone to take on somebody else’s brain damaged child.  It is asking a lot of two young people starting out in what might have been seen as a long-term relationship to suddenly find themselves with the care of someone like Dyson and Mr Porter has indicated in no uncertain terms that it is not for him.  Furthermore he is a young man likely to form another relationship and likely to found a family of his own and it is just unrealistic it seems to me to suppose that he is going to be available to give much in the way of practical support or anything in the way of emotional support to Ms Bradley should she need that in the care of Dyson.

10. One could readily imagine Mr Porter before too long having sufficient concerns of his own, not to be able to spare a great deal for Shirley and Dyson and one can even more readily imagine his fiancée companion or wife having even less to contribute and it is difficult to see his companion or fiancée or partner having a great investment in Mr Porter’s continued support, practical or emotional of Shirley Bradley.  It is not insignificant it seems to me that Mr Porter has not filed any affidavits in this case, has not presented himself to the court for the purposes of cross-examination and I am unable to accept the rosy view which Shirley puts to the court.  I have grave doubts as to whether Mr Porter’s support will continue in any significant degree.  That is not because I formed an adverse view about him, quite the contrary.  It is simply that he has other concerns and so he should.  It is significant that he is not proposed to move with Shirley Bradley and Dyson to Penrith.  He lives and as far as I know will continue to live in the [       ] district.  So his ability to provide support is going to be very limited by geographic considerations and yet Shirley will need very significant supports.

11. Dyson has special needs and there will be special challenges.  Already it is said that he requires twenty-four hour supervision and even if his condition improves it is unlikely to improve to the situation where he will be other than a difficult child to bring up and I think that he will impose special hardships, special challenges on whoever it is who cares for him and those persons will need to have, I reckon, a high degree of expertise and significant supports.  Shirley is a young woman, twenty-four years of age. She is a very fine woman. She is brave and she is decent and very loving and she presents herself as effectively willing to sacrifice her life and her future happiness and her prospects for her nephew.  I think that is a brave decision.  I think it is too much.  It is too much to enable me to find with any confidence that she can sustain it and it is very important for a young fellow like Dyson with the challenges he has got that he is put in a position where he can form attachments that are going to last and are going to work for him.  This of all cases is one where we cannot afford a failed placement.  He is already, I think developing an attachment to his foster carer.  It would be strange if he were not and, so, to place him with Shirley is going to involve the short term difficulty, which is his case, might be much more significant than it would be in the average case of breaking a developing attachment.  For reasons which in my view are inadequate and problematic, in the circumstances I do not see that it is appropriate to place this young fellow in Shirley’s care or to allocate parental responsibility to her, sad and all as I think the situation is and therefore I order that the parental responsibility for Dyson be allocated to the Minister until Dyson should have attained the age of eighteen years.

12. I must say in relation to contact so far as the mother is concerned I can see very little benefit to anything other than ID contact.  There is no attachment between Dyson and his mother for historic reasons. He has not been with her long enough to even commence the attachment process and in ordinary circumstances I would have thought that this was a case for ID contact.  There are two factors, which complicate the matter and I suppose further inform me.  The first one is that the Director General asks for monthly contact to the mother and secondly that Dyson should have frequent contact with his siblings and I gather that the mother participates in that contact and I assume that that is the reason why the Director General is happy that the mother have monthly contact. So what I think I should do is make an order that he have contact to his siblings on a monthly basis and order that the mother may, if she chooses and Shirley may participate in that contact.  That will give the mother something of a free ride in terms of contact, which I do not think she really deserves but it will continue a situation which exists for the other four children and it will give the child an opportunity of maintaining his dealings with and forming a relationship with Shirley which mayl be of value to him in due time.  I note the Director General’s belief that Shirley can have something to contribute to Dyson in terms of respite care and I agree with that.  I think that she is a loving and good person and she might very well hold her promise in that regard.

13. So I will make an order that Dyson have monthly supervised contact to his siblings bearing in mind that those who are subject to family law orders and are not in the parental responsibility of the Minister will have to be the subject of negotiation between the Minister and their father and that contact is contact in which the mother and Shirley Bradley may participate.
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