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In the matter Director-General of the Department of Community Services and the BW Children

1. These are proceedings under the Children and Young Persons (Care and Protection) Act 1998 (the Act) involving two Aboriginal children who are 5 and 2 years old.  The children are currently subject to interim Orders allocating Parental Responsibility to the Minister. 

2. The Department has presented a Care Plan and Permanency Plan seeking Orders until each child attains the age of 18 years.  The proposal is for the children to remain in their current foster care placement for the duration of the Orders.

3. The children are placed with a non-kinship Aboriginal foster family where they have contact with older siblings who are in long-term foster care with another Aboriginal family living in the same community. 

4. The foster family are authorised carers supervised by a designated agency, namely the Hunter Aboriginal Children’s Service (HACS). There is no dispute that those arrangements should continue and that it is in the children’s best interest that they remain in their foster placement in the long term.  

5. The Department seeks Orders, allocating the Parental Responsibility for the children to the Principal Officer of “HACS”. The Children’s Independent Legal Representative submits that to do so, the Court would be acting ultra vires as a Principal Officer could not be defined as a “suitable person” as referred to in the Act because he is an “unidentified office holder of a non-Government, non-statutory organisation”.  The Crown submits the contrary and says that it is possible for the Court to make the Orders sought.

6.  The Children’s Representative invites the Court to consider firstly whether the term “person” includes a Principal Officer and secondly, whether the Principal Officer is a  “suitable person”.  The mother did not wish to be heard in relation to this issue. The Crown submits that the question of jurisdiction is confined to the interpretation of the word “person”.   If the Court finds that “person” does include a Principal Officer, then the question of suitability is a matter not of jurisdiction but rather is a matter for the Court to decide after making findings of fact on the evidence.  This latter issue would be one to be determined by the Courts on a case-by case-basis.  

7. The only issue to be decided at this stage is whether the  “Principal Officer” is a “person” for the purposes of s79 (1)(a)(iii).  

79 Order allocating parental responsibility
(1)If the Children’s Court finds that a child or young person is in need of care and protection, it may:

(a)make an order allocating the parental responsibility for the child or young person, or specific aspects of parental responsibility:

(i) to one parent to the exclusion of the other parent, or

(ii) to one or both parents and to the Minister or another person or persons jointly, or

(iii) to another suitable person or persons, or

(b) make an order placing the child or young person under the parental responsibility of the Minister.
What is a Principal Officer?

8. The Act provides for a regime or scheme to manage and regulate organisations and public service departments who provide out-of-home care to children in need of care and protection.  To be part of the scheme, the Children’s Guardian must accredit the organisation or department for periods of 1,3 or 5 years.   Once accredited, the organisation or government department becomes a designated agency. A non-relative carer of a child must be an authorised carer for a child in out-of-home care to be placed with him/her.  The designated agencies are responsible for recruiting and authorizing carers, supervising them and overseeing the out-of-home care arrangements.  The “Principal Officer” of a designated agency is (also) an authorised carer but not one with whom a child is actually placed in out of home care.  (Ss137 and 139 of the Act).

 “Principal Officer” is “the person who is responsible for the overall supervision of the arrangements for the provision of out-of-home care made by a designated agency”- 

Regulation 35(c) Children and Young Persons (Care and Protection) Regulation 2000.

9. Hunter Aboriginal Children’s  Services is incorporated under the Associations Incorporation Act 1984.   It is a designated agency with interim accreditation under what is called “the Quality Improvement Program” which commenced in 2004 and is due to expire in 2014.  HACS is participating in a “fast-track” program to obtain a 3 or 5-year accreditation from the Children’s Guardian by mid 2008.  HACS is currently accredited to provide out-of-home care to 30 children and has recently received governmental funding to make arrangements for and supervise out-of-home care for 60 children.  The Principal Officer for HACS is employed by contract in the position of  “General Manager”.  The incumbent General Manager has occupied the position for 7 years.
The Ordinary Meaning of  “Person”
10. The word “person” is not defined in the Act so section 21 of the Interpretation Act 1987 is of assistance in determining its meaning: “person” to include “an individual, a corporation and a body corporate or politic”.  An ‘individual’ means a “natural person”. 

11. The Crown argues that the “Principal Officer” is an individual in his/her own right or as an officer of a body politic.  Ultimately the Crown referred to HACS as a “Body Corporate”.  The Children’s Representative does not contest HACS is a body corporate and accordingly, prima facie, a person. 

12. HACS is a body corporate rather than a body politic, the latter being a term more often used in relation to a society, state or political structure such as a kingdom or indeed the Northern Territory (e.g. (Cathy) Northern Territory (Self Government) Act 1978 – s69 (2)).

13. Though HACS is not a corporation nor is it a body corporate created

by statute, it does have the “artificial personal entity” created by legal authority – an incorporated association can be properly described as a body corporate.

Section 15(2)(a) of the Associations Incorporation Act sets out the effects of incorporation:
15 (2) the incorporated association:

(a) is capable forthwith of performing all the functions of the body corporate,

(b) is capable of suing and being sued,

(c) has perpetual succession and shall have a common seal, and

(d) has power to acquire, hold and dispose of property.
     

 ….

14. Further, section 29 of the Associations Incorporation Act clarifies that a person acting on behalf of an Incorporated Association can enter into, vary and discharge contracts on behalf of the association as if the contract was so dealt with by a natural person.  

15. The Crown submits that a Principal Officer is an individual even though s/he is acting in office, a position that can be, from time to time, occupied by different persons in succession.  The Crown submits that though an office holder’s “standing” is only by the office or position that s/he occupies, it does not mean that s/he is not correctly defined as an individual.  

16. In support of this submission the Crown notes that s.3 of the Act defines ”Director-General” as  “the person for the time being holding office or acting as the Director-General of the Department”.  Though the Director-General is the applicant in care proceedings under the Act, and those proceedings are initiated in the title of his public office rather than by his personal name, he is still defined as a person.  In Faulkner & McPherson v Rugendyke (1995) 19 Fam LR 507 at 512 the Family Court vested the custody of a child with the Director General.  (Though it was under the 1987 Act, I note that the definition of Director-General was the same as the 1998 Act).

I also note that the question the Court was directing itself to was:

“Whether the Director-General of Community Services is in fact someone who should be regarded as a person within the meaning of s.64(2) of the Family Law Act”.
The Court reasoned: 

"Director-General" is defined, by s.3(1), to mean "the person for the time being holding office or acting as the Director-General of the Department"…."the Department" is defined as "the Department of Youth and Community Services" (now the Department of Community Services). Accordingly, the Director-General of the Department, although at any given time a particular individual or natural person, is also a statutory persona, akin to a statutory corporation, having a continuity of existence and legal identity separate and distinct from that of the particular individuals who happen to fill that office from time to time.  As such, it would seem to constitute a "person" within the definition of that term in the Acts Interpretation Act.  Furthermore, the State Act itself certainly envisages the possibility that the Director-General might be granted custody of a child under the Family Law Act because s.3(1) thereof contains the following definition of a "protected person":-

    
 "A child of whom the Minister or the Director-General has the

   custody or guardianship pursuant to an order in force under the

  Family Law Act 1975 of the Commonwealth."

Accordingly, we conclude that the Director-General of the NSW Department of Community Services is a "person" to whom custody of a child may be granted by the Court under s.64(2) of the Act.”

17. In that case, the construction that the Director-General was a “person” was consistent with the intent of the legislation that such custody orders would be vested in the Director-General by its provision for protected persons, which is also replicated in the 1998 Act. However, no similar provision exists for a Principal Officer of/or a Designated Agency under this Act.  Further, the Family Law Court was dealing with a Custody Order akin to Care Responsibility and not Parental Responsibility.

18. The Crown also relies on an office holder’s standing in litigation as an example of an individual acting in his/her position of office holder.  The Crown notes that where litigation has commenced in the name of the office holder (as opposed to in his/her personal name), the litigation continues even if the person who occupies the position of office holder changes from time to time.   Whether a litigant should be named by office or be named personally depends on whether the litigation is personal to the litigant or relates to his/her office or employment, and duties and functions of that position. Kew v Commissioner of Fair Trading and Robinson; Robinson v Kew [2007] NSWSC 94 (1 May 2007).  Regardless of whether s/he is named by office or by personal name, the standing the person has is still as a person.

The Context of the Word “Person”
19. Applying the ordinary meaning of the term “person” the Principal Officer as an individual and HACS as a body corporate is each prima facie a “person”.  However, the context of the term needs to be assessed. The word “person” is used throughout the Act.  The context of the word “person” 79(1)(a)(iii) can be distinguished from the word “person” in 79(1)(a)(ii).  The distinction is the appearance of the word ''suitable'' in (iii) but not in (ii).  The ''test' of suitability does not apply to the person who is being allocated joint parental responsibility with one or both parents or with the Minister.  It only applies when sole responsibility is being allocated to a person/s who is/are neither the Minister nor a parent. 

20. The Crown submits “the fact that ‘suitable’ immediately precedes ‘person’ militates in favour of giving ‘person’ its ordinary meaning, for it means that the ordinary meaning will not produce an unsatisfactory result”.   Such a construction implies the Court would scrutinise a body corporate or an office holder as it would a natural person. The Crown argues that by being required to do so ensures that there would be no violation of any permanency principles, or any other principle or object or purpose of the Act.  

21. Whether or not a person is a suitable person, would depend on the circumstances of each case, the matters that the Court would be asked to consider in relation to the suitability of an Office Holder and/or a Body Corporate would involve quite different and additional considerations to that of a natural person.   For example, the suitability of a natural person would involve matters personal such as his/her relationship with the child, parenting capacity, experience, and good character. Parental Responsibility is something significantly more than just “residential care and control”. It includes personal and intimate matters, where a child might develop a relationship or attachment with the (natural) person. 

22. The suitability of a Principal Officer being allocated Parental Responsibility, would require the Court to consider matters that were not personal matters, as the Principal Officer’s standing is not in his/her personal capacity, but rather in his/her capacity as an employee/office holder.  A scrutiny of his/her employment history, experience in discharging his/her employment duties, the funding available to the organisation, the resources, policies, management of that organisation, the terms of their accreditation and performance in discharging their out-of-home-care duties, the recruitment of foster carers and support policies, their behaviour management policies, are but some of the matters relevant to the suitability of a Principal Officer or Designated Agency.   I do not think the legislature intended the Court to be involved in such matters at all.  

23. The Crown’s submission that the term “suitable person” acts as a safeguard ensuring the Court does not make an Order that would be an “unsatisfactory outcome” for the child does not assist in the construction of the term. The term “suitable” relates to the person not the arrangements for the permanency plan. 

24. The Crown also submits that the provision for allocation of specific aspects of Parental Responsibility rather than total or full Parental Responsibility to the one person is supportive of  'person' meaning not only a natural person but also an office holder such as a Principal Officer. I fail to see how this issue relates to the task of discerning the meaning of “person”.  

25. The Crown refers to the appearance of the plurality of the term ''person or persons''.  The Crown submits that such plurality suggests that the legislature intended to include persons occupying successional positions such as a ''Principal Officer''.  This is incorrect.  The Act does not provide for the making of Orders to come about some time in the future. An allocation of Parental Responsibility to the Minister does not do that, though the person occupying that Office may change from time to time.  Nowhere in the Act is the term “Minister or Ministers” used. In the Legislative Assembly on 10 May 2006 during the second reading speech of the Children and Young Persons (Care and Protection) Amendment Bill Ms Reba Meagher, the Minister for Ciommunity Services, and Minister for Youth, said:
'' The Children’s Court has held that the phrase "the Minister or another person jointly" in section 79 of the Act prevents the making of an order allocating parental responsibility to the Minister for Community Services and grandparents jointly. The bill remedies this limitation by establishing that orders can be made which allocate parental responsibility to the Minister and to two other people jointly’’.  (Hansard, Legislative Assembly, 10 May 2006 at  22916)
26.  The term ''suitable person'' is found in only two other section of the Act –s13 and s211 (s211 is found in Chapter 12 which deals with the licensing and operations of children’s services (eg child care centres and out of school hours care).  Whilst the Chapters are to be read separately, it is quite proper to look at the Act in its entirety to ascertain the context of a word for its construction to be ascertained:

“Of course, no part of a statute can be considered in isolation from its context - the whole must be considered. If, when the section in 
question is read as part of the whole instrument, its meaning is clear and unambiguous, generally speaking "nothing remains but to give effect to the unqualified, words": Metropolitan Gas Co. v. Federated Gas Employees' Industrial Union [1925]HCA 5; (1925) 35 CLR 449, at p 455 cited by Gibbs J in Cooper Brookes (Wollongong) Pty Ltd v Federal Commissioner of Taxation (1981) 
147 CLR 297 at 304-305.
27. The term “suitable person” is found in s13 (Chapter 5) and s211 (Chapter 12) – and relates to a “suitable natural person” as opposed to a Public Officer or Body Corporate:

s13 Aboriginal and Torres Strait Islander Children and Young Person Placement Principles sets out the general order of priority for the placement of children beginning with (a) a member of the child's family, (b) the child’s community and (c) a family living in the vicinity of the child's usual place of residence, or:

(d) if it is not practicable for the child or young person to be placed in accordance with paragraph (a), (b) or (c) or it would be detrimental to the safety, welfare and well-being of the child or young person to be so placed with a suitable person approved by the Director-General after consultation with:

(i)….

(ii)…

28. Although s13 is relevant to only the placement of a child and not the allocation of Parental Responsibility the section is relevant in seeing the context of “suitable person” as it used in subsection (d). In the context of section 13, the term ''suitable person'' can only refer to a natural person because it is someone with whom the child is to reside.  Likewise s211 the term suitable person is used in relation to a natural person:

211 Revocation of licence
(1) A licence may be revoked:

(2) (a)…

(b)…

(c)…

(d)in the case of a licence granted otherwise than to a natural person-if the Director-General is of the opinion that any person involved in the control and management of the grantee (such as the chief executive officer, a director and a majority shareholder, if the grantee is a corporation, and a trustee if the grantee is a trust) is no longer a suitable person to hold a licence.

29. Even though the term “person” is used in s211 it can only be referring to a natural person.  Likewise, the only meaning that can be ascribed to “suitable person” given the context of the section is as a natural person.  The term “suitable person” relates to the personal matters of a natural person.  I do not agree with the Crown’s submission that the term “suitable” militates in favour of an ordinary construction.  Indeed, the language and context of the term and the attachment of the term “suitable” lends towards a construction of the term “suitable person” to meaning a natural person or individual. 
What Construction of the Word “Person” Promotes the Purpose or Object of the Act?
30. Speaking of the Children and Young Persons  (Care and Protection) Act 1998, Justice Price reiterated this aid of construction in SB v Parramatta Children’s Court [2007] NSWSC 1297 
“The principal object of the Act is to ensure that children and young persons receive such care and protection as is necessary for their safety, welfare and well-being, taking into account the rights, powers and duties of their parents or other persons responsible for them (s 8(a Section 33 of the Interpretation Act 1987 requires that in the interpretation of a provision of an Act, a construction that would promote the purpose or object underlying the Act is to be preferred to a construction that would not promote that object….
As was said in Solution 6 Holdings Ltd v Industrial Relations Comm (NSW) (2004) 60 NSWLR 558 by Spigelman CJ at [81]:“…………In contemporary Australian jurisprudence, a purposive approach to interpretation is to be adopted, not a narrow literalism.”

The purposive approach does not permit a construction, which cannot be deduced from the words actually used. If the legislature “uses language which covers only one state of affairs, a court cannot legitimately construe the words of the section in a tortured and unrealistic manner to cover another set of circumstances”: per McHugh J in Newcastle City Council v GIO General Ltd (t/as GIO Australia) (1997) 191 CLR 85 (at 113).”
Section 8 Objects of the Act:

(a) that children and young persons receive such care and protection as is necessary for their safety, welfare and well-being, taking into account the rights, powers and duties of their parents or other persons responsible for them, and

(b)that all institutions, services and facilities responsible for the care and protection of children and young persons provide an environment for them that is free of violence and exploitation and provide services that foster their health, developmental needs, spirituality, self-respect and dignity, and

(c)that appropriate assistance is rendered to parents and other persons responsible for children and young persons in the performance of their child-rearing responsibilities in order to promote a safe and nurturing environment.

Section 9 The Principles to be Applied in the Administration of this Act are as follows:

a) In all actions and decisions made under this Act (whether by legal or administrative process) concerning a particular child or young person, the safety, welfare and well-being of the child or young person must be the paramount consideration. In particular, the safety, welfare and well-being of a child or young person who has been removed from his or her parents are paramount over the rights of the parents.

b) Wherever a child or young person is able to form his or her own views on a matter concerning his or her safety, welfare and well-being, he or she must be given an opportunity to express those views freely and those views are to be given due weight in accordance with the developmental capacity of the child or young person and the circumstances.

c) In all actions and decisions made under this Act (whether by legal or administrative process) that significantly affect a child or young person, account must be taken of the culture, disability, language, religion and sexuality of the child or young person and, if relevant, those with parental responsibility for the child or young person.

d) In deciding what action it is necessary to take (whether by legal or administrative process) in order to protect a child or young person from harm, the course to be followed must be the least intrusive intervention in the life of the child or young person and his or her family that is consistent with the paramount concern to protect the child or young person from harm and promote the child’s or young person’s development.

e) If a child or young person is temporarily or permanently deprived of his or her family environment, or cannot be allowed to remain in that environment in his or her own best interests, the child or young person is entitled to special protection and assistance from the State, and his or her name, identity, language, cultural and religious ties should, as far as possible, be preserved.

f) If a child or young person is placed in out-of-home care, arrangements should be made, in a timely manner, to ensure the provision of a safe, nurturing, stable and secure environment, recognising the child or young person’s circumstances and that, the younger the age of the child, the greater the need for early decisions to be made in relation to a permanent placement.

g) If a child or young person is placed in out-of-home care, the child or young person is entitled to a safe, nurturing, stable and secure environment. Unless it is contrary to his or her best interests, and taking into account the wishes of the child or young person, this will include the retention by the child or young person of relationships with people significant to the child or young person, including birth or adoptive parents, siblings, extended family, peers, family friends and community.

31. The Crown submits that the s9(d) principle of “least intrusive intervention” would be promoted by the broad interpretation of s79(1)(a)(iii); that such an interpretation would allow the Court to make an Order allocating Parental Responsibility to a “Principal Officer”, rather than, say, the Minister.  The argument being that allocating the Parental Responsibility for a child to a community organisation is a lesser intervention than if Parental Responsibility was allocated to the Minister that is, the State.  

32. Whilst an Order under s79(1)(a)(iii) allocating Parental Responsibility to a relative carer of a child or a natural person (usually with who the child is living) may be considered less intrusive than where Parental Responsibility is allocated to the Minister, its allocation to a “Principal Officer” of a Designated Agency is essentially allocating Parental Responsibility to an agency of the State. The Principal Officer relies upon his/her office to have standing rather than a personal interest or relationship or carer’s role with the child.  His/her position is dependent upon the role of the organisation with whom s/he is employed.  The provisions of the Act and Regulations determine the authority of that organisation in quite a different way to the Minister or Director-General.  The very term “Designated Agency” is not independent of the State.  In terms of scales of “least intrusive” I do not think that such an agency can be described as less intrusive as its Principal where the Principal is the State.  

33.  However, an important rider on the nature of the agency needs to be mentioned.  A Designated Agency is limited to delegations of functions and tasks of supervision of residential care and control.  This is called Care Responsibility, which is different to Parental Responsibility. It is significantly and importantly less than Parental Responsibility and suggests that there is legislative policy to limit the role of a Designated Agency rather than widen it to include on Parental Responsibility.

34. Section 9(e) calls for the “State” to provide special assistance and protection to children who are unable to live in their own family environment.  Section 79(1) draws the distinction between parents and persons on the one hand in (a) and the Minister on the other (b).  The Children’s Representative submits that to make an Order allocating Parental Responsibility to a Principal Officer, would involve the State abandoning or abrogating its Responsibilities.  I take that argument to relate to children who are not in the care of a relative or a natural person with whom they are living but who are in out-of-home care pursuant to s79(1)(b).  In terms of extending the role of a Designated Agency beyond that apparently contemplated by the Act, I think that submission has merit.  The State does not “abrogate” its role if the Minister is no longer involved in exercising Parental Responsibility for a child because the Court has determined that an Order be made allocating Parental Responsibility to a person so that a child is not in out-of-home-care.  But where a child, who is removed from his/her parents and is going to be placed in out-of-home care, there is no basis for treating those children differently from one another, by allocating Parental Responsibility to various organisations involved in providing that out-of-home care. There are good policy reasons for the Parental Responsibility for those children to remain with the Minister and the consequent administration of out-of-home care be consistent for all children who are subject to it.

35. At the outset I referred to a regime or scheme created by the Act, which provides for the management and regulation of the provision of out-of-home care to children who are in need of care and protection.  It is necessary to consider Chapters 8 and 10 of the Act. Chapter 8 sets out the scheme and Chapter 10 relates to the functions of the Children’s Guardian who is charged with overseeing the scheme.

134 What are the objects of this Chapter?

The objects of this Chapter are:

(a) to create a high standard in the provision of out-of-home care, and

(b) to provide a model for the organisation of out-of-home care, and

(c) to clarify the roles and responsibilities of those involved in the provision of out-of-home care by distinguishing between care responsibility (that is, the daily care and control of a child or young person), supervisory responsibility (that is, the supervision of those who have care responsibility) and parental responsibility.

Note: The Children’s Guardian has the function of monitoring and reviewing the placement of children and young persons in out-of-home care and may obtain information concerning placements from designated agencies. "Designated agency" is defined in section 139.
36. The Act identifies 3 separate areas of responsibility relating to children – their care, the supervision of those who provide that care and parental responsibility.  A natural person will be responsible to provide the child’s daily care and control, a designated agency is responsible for supervising authorized carers and parental responsibility is separate from each of those two roles and responsibilities.
135 What is “out-of-home care”?

In this Act, "out-of-home care" means residential care and control (whether or not for fee, gain or reward) of a child or young person:

at a place other than the usual home of the child or young person, and

by a person, other than a parent of the child or young person, ….

(c) for:

in the case of any such care and control provided under an order of the Children’s Court, or by virtue of the child or young person being a protected person, a period of more than 14 days, and

(ii) in any other case, a period, or periods in the aggregate, exceeding 28 days in any period of 12 months.

(2) "Out-of-home care" does not include:

….

(a1) any care provided by a relative of a child or young person unless:

the Minister has parental responsibility for the child or young person by virtue of an order of the Children’s Court, or

(ii) the child or young person is in the care of the Director-General, or

(b) any care or control of a child or young person that is prescribed by the regulations not to be out-of-home care.

(2A) However, a child or young person who is in out-of-home care does not cease to be in that care merely because the child or young person becomes subject to any care or control that is prescribed under subsection (2)…

(3)…

Reg 17 Out-of-home care: sec 135

For the purposes of section 135(2) (b) of the Act the following are prescribed as not being out-of-home care:….

(h) placement arrangements made under section 137(1) (c) of the Act that do not involve supervision by a designated agency

…..]

Children and Young Persons (Care and Protection) Regulation 2000:

Reg 5 Meaning of “Related” and “Relative”

A child or young person is “related” to, or a “relative” of, another person, for the purposes of the Act:

(a) if the child or young person is the child, step-child, grandchild, brother, sister, step-brother, step-sister, uncle, aunt, niece, nephew (whether by consanguinity or affinity) of the other person,or

(b) if the other person has parental responsibility for the child or young person (but not including the Minister or a person who has parental responsibility other than in his or her personal capacity), or

(c) …]

37. Accordingly, where sole Parental Responsibility is allocated to a natural person under s79, they are deemed not to be in out-of-home care and where placed with a carer not supervised by a designated agency the provisions of Chapter 8 and 10 do not apply.  Regulation 5(b) suggests that an office holder, other than the Minister can be allocated Parental Responsibility.  The Crown would argue that one of those persons could also be the Principal Officer, however, he did not refer to Regulation 5 in his submissions. It is difficult to apply a subordinate authority which seems inconsistent with the Act to assist in the construction of s79 where the Act does not expressly refer to the allocation of Parental Responsibility to a person other than the Minister (or Director General relating to Protected Persons) who is not acting in his or her personal capacity.

136 Who may provide out-of-home-care?

Out-of-home care may be provided for a child or young person only by authorised carer
137 Who is an “authorised carer”? 

In this Act, "authorised carer" means:

(a) the Principal Officer of a designated agency, or

(b) a person who, in accordance with the regulations, is authorised as an authorised carer by a designated agency, or

(c) a person who, in accordance with the regulations, is otherwise authorised  as an authorised carer.

(2)The regulations may make provision for or with respect to the following:

(a)the making and determination of applications for authorisation,

(b)the authorisation of persons, by designated agencies or otherwise, as authorised carers,

(c)the imposition of conditions of an authorisation, including, but not limited to: 

…

(d) …

(e) ….

138 Who may arrange for the provision of out-of-home care?

Arrangements for the provision of out-of-home care may be made only by:

(a) a designated agency, or

(b) the Children’s Guardian.

139 Who is a “designated agency”?

(1) In this Act, "designated agency" means:

(a) a department of the Public Service, or

(b) an organisation that arranges the provision of out-of-home care,

if the department or organisation is accredited for the time being in accordance with the regulations.

(2) The regulations may prescribe the standards with which an applicant for accreditation must comply in order to be accredited as a designated agency.

140 Supervisory responsibility of designated agency

The designated agency that places a child or young person in the out-of-home care of an authorised carer has a responsibility to supervise the placement.

The following notation accompanies section 140:

Before a placement is found for a child or young person, parental responsibility will lie formally with the Minister by virtue of an order of the Children’s Court. The designated agency is responsible for finding a placement and supervising it, and necessarily will exercise certain functions delegated to it.

These functions could include the following:

(a) the power to place a child or young person with an authorised carer or in a residential unit,

(b) the power to make decisions on matters relating to the safety, welfare and well-being of a child or young person that are not encompassed in the care responsibility,

(c)the power to control the exercise of the care responsibility by giving directions to authorised carers,

(d) the duty to supervise the placement and to ensure that the safety, welfare and well-being of the child or young person is being protected and promoted.

These would encompass the powers and responsibilities of the designated agency. 

Certain powers would only be able to be exercised by the Minister or the Children’s Guardian by delegation. These are the residual powers of guardianship.

They would include the following:

(a) the power to authorise the removal of a child or young person from the jurisdiction,

(b) the power to apply for a passport,

(c) the power to consent, or to decline to consent, to certain kinds of specified medical intervention,

(d) the power to consent to the marriage of a young person.

141 Inability of designated agency to fulfil responsibilities

(1) If a designated agency, other than the Department, is designated to supervise the placement of a child or young person in out-of-home care and that agency ceases to be able to fulfil its responsibilities in relation to the child or young person, the Department is to supervise the placement of the child or young person.

(2) Immediately a designated agency becomes aware that it will cease to be able to fulfil its responsibilities in relation to a child or young person, it must make an application to the Children’s Court for an order to vary the out-of-home care arrangements applying to the child or young person.
38. The responsibilities of a Designated Agency are supervision of Care responsibilities rather than Parental Responsibilities.  Any delegation of responsibilities flows from the responsibilities vested in the Minister.  Accordingly, what is and what is not delegated by the Minister to a Designated Agency is a matter for the Minister not the Court and it may change from time to time depending on the needs and circumstance of a child’s care arrangements. If it refers to the Care Plan, needing to be changed because the Designated Agency has changed, I do not know of any occasion where such a matter has been returned to Court.  

39. The Children and Young Persons (Care and Protection) Regulations 2000 provide for applications for accreditation, the form and duration of that accreditation.  The Children’s Guardian is responsible for the entire scheme.  See Regulations 35 and 38.
Reg 35 Application for accreditation

(1) An organisation or a department of the Public Service (an "applicant") may apply in writing to the Children’s Guardian for accreditation as a designated agency.

(2) An application is:

(a) to be made in the form approved by the Children’s Guardian, and

(b) to be accompanied by such information as the Children’s Guardian may reasonably require to assist in the determination of the application, and

(c) to specify the person (the "Principal Officer") proposed to have the overall supervision of the arrangements for the provision of out-of-home care made by the applicant, and

.......

(4) The Children’s Guardian is to notify in writing an applicant for accreditation as soon as reasonably practicable of:

(a) the outcome of the application, and

(b) the reasons for the decision, and

(c) the means by which the applicant may apply for review of the decision of the Children’s Guardian.

I note that the applicant is defined as an “organisation” which tends to militate against a construction of a Designated Agency being included within the ordinary meaning of  “person”.

40. Chapter 10 provides for the functions, powers, duties and responsibilities of the Children’s Guardian.  I note that the Children’s Guardian reports to the Minister and Parliament see sections 187-190.

S 181 Functions relating to parental responsibility

(1) The Children’s Guardian has the following functions:

(a) ..(not proclaimed)

(b) to promote the best interests of all children and young persons in out-of-home care,

(c) to ensure that the rights of all children and young persons in out-of-home care are safeguarded and promoted,

(d…(not proclaimed)

(e) to accredit designated agencies and to monitor their responsibilities under this Act and the Regulations.

S186 Delegation of functions

(1) The Children’s Guardian may delegate to an authorised person any of the functions of the Children’s Guardian, other than the following functions:

(a) this power of delegation,

(b) the granting of consent to the marriage of a child or young person,

(c) the granting of permission to remove a child or young person from New South Wales,

(d) the making of an application on behalf of a child or young person for a passport,

(e) the granting of consent to medical and dental treatment of a kind prescribed by the regulations,

(f) such other functions as may be prescribed by the regulations.

(2) A delegate may sub-delegate to an authorised person any function delegated by the Children’s Guardian if the delegate is authorised in writing to do so by the Children’s Guardian.

(3) In this section, "authorised person" means:

(a) a designated agency, or

(b) an officer within a designated agency, or

(c) an authorised carer, or

(d) a person of a class approved by the Children’s Guardian or prescribed by the regulations.

41. The Children’s Representative submits that the Act explicitly provides for the delegation of the exercise of the parental responsibilities of the Minster to the Children’s Guardian through section 181 of the Act.  This is not correct.  S181 (a) (delegating the Minister’s Parental Responsibility to the Children’s Guardian) and (d) have not been proclaimed. 

42. The Crown submits that allocating Parental Responsibility to Principal Officers of Designated Agencies is not inconsistent with the legislative policies contained in Chapters 8 and 10.  On the contrary, a delegation of functions such as those found in these Chapters does not amount to a delegation of Parental Responsibility.  It is a delegation of supervisory functions in the administration of out-of-home care, overseen and supervised by the Children’s Guardian.  I am of the view that extending the Designated Agencies role in light of the already legislated provisions within Chapters 8 and 10, to include Parental Responsibility, where it is not expressly provided for in Chapter 5 is inconsistent with the legislative policy and intent of those Chapters.

43. Responsibility for residential care and control and any specific matters such as contained in s186 are part of an administrative regime.  If Parental Responsibility was allocated to a Principle Officer pursuant to s79(1)(a)(iii) then there would be an anomaly whereby the Designated Agency would be subject to the Children’s Guardian supervision in discharging its Out-of-Home care functions, but would be outside any such framework in discharging its duties of Parental Responsibility.  Indeed a body corporate or a Public Office holder would not even need to be a designated agency or an authorised person or carer if the Crown’s construction of the word “person” was to prevail. .  The Crown would argue that in that circumstance, the Court would not find that the Public Office Holder or body corporate was a suitable person.  That might be the case, but accepting the Crown’s construction of the term, would be tantamount to inviting organisations, which needn’t even be a designated agency to be considered a “suitable person” under s79.  I do not think that the legislature had any such intention.  It certainly would not promote the purposes of the Act.  When making a s79 Order, the Court is not concerned with matters dealt with in Chapters 8 and 10.  In determining which s.79 Order to make, the Court is considers a Care Plan.

80 Requirement to consider care plan

The Children’s Court must not make a final order:

(a) for the removal of a child from the care and protection of his or her parents, or

(b) for the allocation of parental responsibility in respect of the child,

unless it has considered a care plan presented to it by the Director-General.

78 Care plans

(1) If the Director-General applies to the Children’s Court for an order, not being an emergency protection order, for the removal of a child or young person from the care of his or her parents, the Director-General must present a care plan to the Children’s Court before final orders are made.

(2) The care plan must make provision for the following:

(a) the allocation of parental responsibility between the Minister and the parents of the child or young person for the duration of any period for which the child or young person is removed from the care of his or her parents,

(b) the kind of placement proposed to be sought for the child or young person, including:

(i) how it relates to permanency planning for the child or young person, and

(ii) any interim arrangements that are proposed for the child or young person pending permanent placement and the timetable proposed for achieving a permanent placement,

(c) the arrangements for contact between the child or young person and his or her parents, relatives, friends and other persons connected with the child or young person,

(d) the agency designated to supervise the placement in out-of-home care,

(e) the services that need to be provided to the child or young person.

(3) The care plan is to be made as far as possible with the agreement of the parents of the child or young person concerned.

(4) The care plan is only enforceable to the extent to which its provisions are embodied in or approved by orders of the Children’s Court.

(5) Other requirements and the form of a care plan under this section may be prescribed by the regulations.

44.  The Department of Community Services, on behalf of the Director-General presents a Care Plan for all s79 Orders – even where there the child is to be restored to the care of the parents.  The Care Plan sets out provision for the allocation of Parental Responsibility, not only between the Minister and the parents (if that be the case) but also provides for the allocation of Parental Responsibility to other persons, be it separate from or jointly with the Minister.  Sections 78(d) makes it clear that the role of a designated agency is supervision of placement not allocation of Parental Responsibility.

45. Though the question of “person” pursuant to section 79(1)(a)(iii) arises in this case, the Court has the authority to consider making a different Care Order under s79 (see s67) and indeed if it makes an Order under s79(1)(b) it may also consider whether to allocate all or specific aspects to the Minister and other persons under s81.  Neither the Crown nor the Children’s Representative has considered the question of “person” as used in s81.  

81 Parental responsibility of the Minister

(1) If the Children’s Court makes an order placing a child or young person under the parental responsibility of the Minister, the Children’s Court must determine:

(a) which aspects (if any) of parental responsibility are to be the sole responsibility of persons other than the Minister, and

(b) which aspects of parental responsibility are to be the sole responsibility of the Minister, and

(c) which aspects (if any) of parental responsibility are to be exercised jointly by the Minister and other persons,

and the Minister may exercise parental responsibility alone or together with another person or other persons accordingly.

(2) If an order places a child or young person under the sole parental responsibility of the Minister, the Minister must, so far as is reasonably practicable, have regard to the views of the persons who had parental responsibility for the child or young person before the order was made while still recognising that the safety, welfare and well-being of the child or young person remains the paramount consideration.

(3) If aspects of parental responsibility are to be exercised jointly by the Minister and another person, either the Minister or the other person may exercise those aspects but, if they disagree concerning their exercise, the disagreement is to be resolved by order of the Children’s Court.

46. The “persons other than the Minister” must also be referring to persons other than a parent -  see s79(1)(a)(i) and (ii).  The Court does not need to determine “suitability” of the “other persons” under s81.  Presumably, this is because the Minister is still going to be involved.  However, a separation of Parental Responsibilities under s81, can be, as is often the case, merely an allocation of Parental Responsibility of the child’s contact with all other aspects of Parental Responsibilities being allocated to the other person.  As far as I am aware an allocation of aspects of Parental Responsibility is shared between the Minister and a natural person or individual, usually with the person with whom the child is placed.

47. Implicit in the Court’s consideration of the Care Plan and the Permanency Planning for the child, the Court would be considering the suitability of the Person to whom Parental Responsibility was to be allocated in term of the arrangements for the child to promote stability and security.  The additional term “suitable” person found in s79(1)(a)(iii) must, therefore, go beyond a consideration of the arrangements set out in the Care Plan.  The Court would be required to consider, in addition to the Care Plan, the suitability of the person to whom it is proposed the Parental Responsibility is to be allocated. 

48. There are 3 categories of carers under the out-of-home care regime: the Designated Agency which supervises, the Principal Officer -who is deemed an authorised carer but who does not have the day to day care of the child and the authorised carer who does have the day to day care of the child.  The Court should not become involved in the regime set out in Chapters 8 and 10, least it become a venue for those organisations and persons to circumvent the out-of-home-care regime and come directly to the Court to be allocated Parental Responsibility.  Though, there is no prohibition against an authorised carer seeking leave of the Court to be joined to proceedings for the purpose of seeking Parental Responsibility, there are good policy reasons for it not to be encouraged.  

49.  The ability of a foster carer to apply for Parental Responsibility is limited by s149, where the child has been residing with the carer for a period of at least 2 years. Further, the Children’s Representative rely on a provision contained in section 149 as supporting the contention that the legislature intended that a designated agency not have Parental Responsibility under the Act.

149 Order for sole parental responsibility

(1) An authorised carer who, for a continuous period of not less than 2 years, has had the care of a child or young person, for whom the Minister (either alone or with another person or persons) has parental responsibility, may apply to the Children’s Court for an order awarding sole parental responsibility for the child or young person to the authorised carer, subject to this section.

(2) The application may be made by the authorised carer and the authorised carer’s partner, if the partner so consents, and an order may be made accordingly.

(3) An application cannot be made by a person who has the responsibility of an authorised carer solely in his or her capacity as the Principal Officer of a designated agency.

(4) An application cannot be made without the consent of the person or persons who had parental responsibility for the child or young person immediately before parental responsibility was allocated to the Minister. 

50. The s149(3) prohibition against a Principal Officer seeking sole Parental Responsibility strongly indicates that the legislature never intended that a Principal Officer would be allocated Parental Responsibility.  Constructing the term “person “in s79(1)(a)(iii) to include a Principal Officer is inconsistent with the purpose of the legislation. 

51. The Children’s Representative in both the initial submissions and particularly in submissions in reply referred to much policy, research and papers, which have not been tendered.  The additional matters referred to do not really advance the construction of the term “person” in s79(1)(a)(iii). Much of the submissions were more relevant germane for the issue of “suitability”.

52. The Crown has relied on section 49 of the Act to demonstrate that the legislative policy is one where Responsibility for children is allocated to Designated agencies alongside the Minister and Director General.

Section 49(2) Care of child or young person pending care proceedings
(1) If a child or young person is removed from the care of his or her parent or parents under this Part or a warrant issued under section 233:

(a) the child or young person is to be kept at a place approved by the Minister for the purposes of this section, and

(b) the Director-General has the care responsibility for the child or young person.

(2) The Children’s Court may, by order, vest the care responsibility in a designated agency.

(3) The Director-General or designated agency having the care responsibility for the child or young person may delegate that responsibility to a relative of the child or young person, an authorised carer or a person approved by the Children’s Guardian.

(4) Despite subsection (3), the Director-General may delegate the care responsibility for the child or young person on an interim basis to a person other than a person specified in subsection (3) but must use his or her best endeavours to delegate that responsibility to a person so specified as soon as is reasonably practicable.

(5) The exercise of the care responsibility by a person referred to in subsection (3) or (4) is subject to any direction given to the person by the Director-General or the designated agency that made the delegation.

"Care responsibility" means the authority to exercise the functions specified in section 157.

157 Care responsibility

The authorised carer of a child or young person has authority to do any of the following:

to consent to medical treatment, not involving surgery…

to consent to medical treatment involving surgery ….

(b1) to consent to dental treatment 

(b2) to consent to dental treatment involving dental surgery ….

c) to correct and manage the behaviour of the child or young person, subject to the regulations,

(d) to give permission to participate in activities, such as school excursions, that are organised for the child or young person,

(e) to make other decisions that are required in the day-to-day care and control of the child or young person.

(2) The authorised carer of a child or young person has authority to exercise any aspects of parental responsibility that are delegated to the authorised carer in accordance with this Act.

Aspects of parental responsibility that may be delegated include:

(a) the power to give consent to medical and dental treatment involving surgery, other than urgent treatment, and

(b) the power to make decisions concerning the education and training of the child or young person, and

(c) the power to give a consent on behalf of the child or young person, or to make an application on his or her behalf, for any purpose for which the consent or authorisation of a parent is required, other than:

(i) an application for a passport, or

(ii) consent to marriage.

(3) The exercise of a function under this section by an authorised carer is subject to any written direction given by the designated agency that placed the child or young person in the daily care and control of the authorised carer, or the Children’s Guardian.

(4) An authorised carer:

(a) may provide a child or young person with whatever religious instruction (if any) the authorised carer considers to be appropriate, and

(b) may allow the child or young person to participate in religious activities,

unless a direction to the contrary has been given to an authorised carer by the designated agency responsible for the placement of the child or young person or the Children’s Guardian.

…..
 "Parental responsibility" in relation to a child or young person: means all the duties, powers, responsibilities and authority which, by law, parents have in relation to their children.

53. However, the expressed and specific terms of section 49 as to the ability of the Court to allocate Care Responsibility to a designated agency and the lack of any such reference to a designated agency to be allocated Parental Responsibility in s79 is more consistent with the proposition that if the legislature intended a designated agency to be allocated Parental Responsibility by the Court it would have said so.  Further s49 relates to Care Responsibility and not Parental Responsibility.

54. The Act draws a distinction between Parental Responsibility and Care Responsibility.  The Crown seeks to blur that distinction effectively to say that if such Responsibility can be vested with a Principal Officer, then a greater Responsibility such as Parental Responsibility isn’t such a big jump to make.  I disagree. A Designated Agency and a Principal Officer is defined in the Act.  Their roles, functions and powers are defined in the Act.  If the legislature intended that Parental Responsibility be allocated to such organisations or office holders it would have said so. 

55.
The Crown submits that the Court is vested with the responsibility of caring for children and given that their needs are infinitely variable, the more options available to the Court the better it will be able to discharge its functions.  The Crown argues that a broad interpretation of the word “person” would promote the purpose of the Act and the Court’s role in executing such relevant Orders.  I disagree.  The infinite and varied needs of children are aptly met by the options set out in s79, allocating Parental Responsibility with parents and/or natural persons such as relatives or individuals who have a personal relationship with the child on the one hand or the Minister on the other, or indeed a combination thereof.

56. I am of the view that the term “person” in s79(1)(a)(iii) means an individual or natural person in his/her personal capacity and does not empower the Court to make s79 Orders allocating of  persons such as a Principal Officer of/or a Designated Agency.  Accordingly, I decline to consider whether the Principal Officer or the organisation HACS is suitable to be allocated Parental Responsibility.  I propose to make Orders allocating the Parental Responsibility for the children to the Minister until each attains the age of 18 years.
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