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22 August 2008

MITCHELL SCM

In the matters of EARL and TAHNEISHA 

                                       REASONS FOR JUDGMENT

1. These are care proceedings commenced on 11 September 2007 by the Director-General of the Department of Community Services for whom Mr. Adamson appeared.   The proceedings relate to ‘Earl’ who was born on [         ] 2005 and his sister ‘Tahneisha’ who was born on [       ] 2006.   They are the children of ‘Mr Bryant’ and ‘Ms Cross ’for whom Ms. Hall and Ms. Renshall (on behalf of Mr. Trevillian) respectively appeared.   Ms. Rafton appeared in the interests of Earl and Tahneisha.   The children’s paternal grandmother, ‘Ms Bryant’ as made a party on 23 November 2007 and Ms. Bryant appeared on her own behalf. 

2. Findings of need of care and protection were made by consent on 11 September 2007 and the Director-General has prepared a care plan.   Because it is accepted that there is no realistic possibility of restoration, the Director-General has formulated plans for Earl and Tahneisha involving long term out-of- home care.   The Care Plans are predicated on the Director-General’s belief that Earl and Tahneisha are Aboriginal children and the proposal is that, in accordance with Aboriginal placement principles, the children by placed with an Aboriginal foster family and that special arrangements be put in place so as to maintain and enhance their appreciation of their Aboriginal heritage. 

3. It is the Director-General’s understanding that Earl’s and Tahneisha’s Aboriginality comes to them by descent from both their mother and their father but this is accepted by neither Ms. Cross nor Mr. Bryant.   Therefore the Director-General seeks a finding from this court as to whether or not Earl and Tahneisha share an Aboriginal heritage.   If they are found to do so, then the Director-General’s proposals may be found to be in the interests of their safety, welfare and well-being and to adequately and appropriately address permanency placement so that final orders might be made.   If they are not then the present proposals for their care may be unacceptable.

4. The documents, which I have been asked to read, are affidavits of the Director-General’s caseworker, Carolyn Innes of 7 July 2008 and 11 September 2007 together with the assessment report prepared by the Children’s Court Clinic on 15 February 2008.   The mother has filed no documents and I have read the father’s affidavit of 30 July 2008 and the Care Plans of 9 October 2007 together with material from [            ] Aboriginal Corporation and [                   ] School regarding ‘Eunice Bryant’, a cousin of Earl and Tahneisha.

5. Although the Director-General looks to both the mother and the father as the source of the children’s alleged aboriginality, she offers no evidence of this with regard to Ms Cross except, perhaps, that, at paragraph 34 of the affidavit of Carolyn Innes of 11 September, 2007, it is recorded that “a pre-natal report was received at the DoCS Helpline…   …raising the following concerns… …(that) Ms. Cross…   …did not attend that antenatal clinic today despite transport being organised through Awabakal Medical Service.   Ms. Cross turned the hire car away.”  Mr. Bryant told the court in cross-examination that he had no knowledge of this and Ms. Cross was not asked any questions about it.   Ms. Innes appears merely to be quoting from a report in departmental files and to have no first hand knowledge of the matter and the court is not told who made the report and what was the state of his/her knowledge and, more importantly, who organised the transport and on what basis and, in particular, what, if any, was the basis on which an assumption was made that Ms. Cross is an Aboriginal person and, thus, entitled to transport assistance.  

6. Mr. Bryant told the court that it was never his understanding that he or Ms. Cross enjoys an Aboriginal heritage.   His evidence is that neither his mother nor his parents ever advised him of any Aboriginal ancestry and he says that neither he nor any of his four siblings has identified as Aboriginal or been involved in the Aboriginal community.   He is opposed to the children being accorded what he describes as an Aboriginal upbringing and I think his views in that regard are based on two considerations – one, that the children are not Aboriginal and that, accordingly, an Aboriginal upbringing is inappropriate for them and two, that he was assaulted by a number of Aboriginal persons in his youth and has formed an adverse view of what he sees as Aboriginal parenting practices. 

7. The Director-General’s understanding is that Mr. Bryant’s supposed Aboriginality is acquired by descent from his mother, Ms Bryant and she was good enough to come down from [          ] to give evidence.   Not all of Ms. Bryant’s evidence was entirely clear but she told the court that, as a little girl of about 5 or 6 years of age, her grandmother, the late ‘Molly Mitchell’, told her that “your great grandmother was married to an Aboriginal man.” Ms. Bryant has a perception that that man may have been part of the Wiradjuri nation, living in or around Gunnedah, and that his name may have been “Harris” but she never met him and her great grandmother had passed away before she was born and, thus, could not be consulted.  Perhaps Ms. Mitchell intended to convey that she and her granddaughter were descended from Mr Harris but, in Patricia Bryant’s recollection, she did not say so and neither did Ms. Mitchell identify as an Aboriginal person. 

8. According to Ms Bryant, as a girl she was in touch with various family members - uncles and aunts and cousins, but, as far as she knows, none of those identified as an Aboriginal person.

9. Ms. Bryant, although she joins her son in advocating a non-Aboriginal upbringing for her grandchildren, Earl and Tahneisha, believes that she shares an Aboriginal ancestry through her great grandmother and “Mr. Harris.” The evidence is that, while she is not particularly active in community affairs, she has identified as such in a number of contexts.   A letter from [          ] Aboriginal Corporation of 4 August 2008 records Ms. Bryant’s participation in a Women’s Group on 16 and 30 November and 7 December 2007.   According to the author of that letter, this group “targets Aboriginal women” although it is conceded that “non Aboriginal women are able to attend if they have Aboriginal children or partners”  The letter goes on to say that “At no time did staff seek Proof of Aboriginality for Ms Bryant, however during group discussions she did identify as being Aboriginal.”  Further, Ms. Bryant she sends another granddaughter, Eunice, who lives in her care, to a school with a particular outreach to Aboriginal children where she is enrolled as an Aboriginal child.   There have been occasions, Ms. Bryant told the court, where in her dealings with government departments, with Centrelink for example, she has “ticked the box” attesting to her aboriginality.  

10. On the other hand, Ms. Bryant told the court that she is not sure if she actually is descended from “Mr. Harris” and that she never “classed” her son Mr Bryant as Aboriginal although she may have done so with regard to her other children.  Neither Ms. Bryant nor anybody else is aware of any other person from whom the father could have acquired aboriginality. 

11. Section 5 of the Children and Young Persons (Care and Protection) Act 1998 provides a definition of an “Aboriginal child or young person” as “a child or young person descended from an Aboriginal.”  According to subsection (1) “Aboriginal has the same meaning as Aboriginal person has in the Aboriginal Land Rights Act 1983” and it is provided in subsection (2) that “despite the definition of Aboriginal person in the Aboriginal Land Rights Act 1983, the Children’s Court may determine that a child or person is an Aboriginal for the purposes of this Act if the children’s court is satisfied that the child or young person is of Aboriginal descent.”    

12. There is a three-pronged test of Aboriginality contained in the Aboriginal Land Rights Act 1983 which involves three separate elements namely descent, self-identification and communal recognition.  In the present case, and noting that there is no relevant evidence regarding Ms. Cross, the question is whether Mr. Bryant has those characteristics or, at least, taking subsection (2) into account, the first of those characteristics.   In Re Simon [2006] NSWSC 1410, where Campbell J. was dealing with the standing of an individual as an Aboriginal person within the meaning of the Adoption Act 2000, his Honour held that descent is a sine qua non no matter how unequivocal the other factors of self-identification and communal recognition may be.  Campbell J. held that what is required is that “the person in question be a person in the modern Australian population who has descended from the inhabitants of Australia immediately prior to European settlement.   ‘Descended,’ in that explanation of the term, refers to linear descent.”  I think his Honour’s findings with regard to the Adoption Act apply equally to Mr. Bryant’s standing as an Aboriginal person under the Children and Young Persons (Care and Protection) Act 1998.    

13. In the present case, the only Aboriginal antecedent about whom there is any evidence, if indeed he is an antecedent, is “Mr. Harris” who, at best, is the children’s great great great grandfather.  But, I respectfully adopt the view expressed by the Law Reform Commission of NSW [Research Report 7 (1997) – The Aboriginal Child Placement Principle] that “a ‘descent’ definition, such as ‘a child of Aboriginal descent’ is a broad definition which would include all Aboriginal child under the Principle.   This would ensure that issues regarding a child’s Aboriginality are considered regardless of the ‘degree’ of Aboriginal blood…”  Accordingly, I have taken the view that, if there is sufficient evidence that the great great grandfather of Earl and Tahneisha was an Aboriginal person, they would be entitled to a finding of Aboriginal descent whatever one might say about the “degree.”    

14. The reliability of the evidence of Earl’s and Tahneisha’s Aboriginal descent is the difficulty in this case and here I think it is helpful to consider the remarks of Merkel J in Shaw v. Wolf  [1989] 83 FCR l13.   While descent remains an essential element, his Honour, when considering Aboriginality in the context of the Aboriginal and Torres Strait Islander Commission Act 1989 (Cth) noted that “it may be that community recognition, given the inadequacy of written records, will be the best evidence of proof of descent.”    Indeed, Merkel J. suggested that courts might do well to remember that “the denial that attends years of discrimination, the effect of assimilationist policies and the way in which others (including the media) construct and reproduce what it is to be Aboriginal…   …are factors which impact on one’s self-identification and communal recognition” so that a flexible approach might be appropriate when considering self-identification and communal recognition.  

15. But even allowing for that flexible approach, it seems to me that the Director-General has failed to establish Aboriginal identity for Earl and Tahneisha.   Ms. Patricia Bryant’s evidence of what she was told is uncertain and does not go directly to the issue of descent.   She was not told that she was descended from “Mr. Harris” and it seems that none of her family other than she has self-identified as an Aboriginal person.

16. In those circumstances, I am unable to find that her son, Mr Bryant, is an Aboriginal person.   There is no evidence whatsoever that Ms Cross is an Aboriginal person and, accordingly, I find that neither Earl nor Tahneisha is an Aboriginal child within the meaning of the Act so that the Aboriginal placement principles contained in section 13 do not apply.
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