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No. 509 to 515 of 2008.

IN the Matter of            HILARYB,

                                      SARAH B, 

                                      JOSEPH A, 

         EMILY A, 

         ANNE A,

         KYLIE A and 

         CHRIS A .

        REASONS FOR JUDGMENT

1. These are care proceedings commenced at [          ] by the Director-General of the Department of Community Services on 16 May, 2008 regarding seven children namely Hilary and Sarah B , born [      ] 1994, Joseph A born [      ] 1985, Emily A born [     ], 1998, Anne A born [      ] 1999, Kylie A born [      ], 2000 and Chris A born on [       ], 2002.   Hilary and Sarah are the children of ‘Lisa A’ by a previous relationship with a man who plays no part in their lives and has played no part in these proceedings and the other five are her children by ‘Marcus A.’  On 2 June, 2008, Prowse M. transferred the proceedings to Parramatta on the basis of his view that it is unreasonable to expect the mother or father to travel to Queanbeyan.   In the event, neither parent travelled to the court at Parramatta but the father, who is presently in detention, bail refused, appeared by AVL. 

2. The children are subject of care orders made at the Children’s Court at St. James on 27 October 2005.   These orders placed them in the parental responsibility of the Minister until age 18 and, pursuant to that order, the Minister has been able to place them all together in what appears to be a very successful placement where by all accounts they are doing very well.   

3. On the same day, contact orders were made so that the children have contact with their mother for 4 hours on twelve occasions per year noting that the first three contact events after their placement were to be supervised.   As to the father, there were to be monthly contact events each of 2 hours and each was to be supervised by the Director-General. 

4. Leave having been granted pursuant to section 90, the Director-General now seeks to vacate the contact orders of 27 0ctober, 2005.   Instead she proposes section 90A orders prohibiting contact with the father and with the mother except, in each case, with the Minister’s prior written permission and on terms specified in such written permission. The Minute of Care Order handed up at the commencement of the hearing indicates that, were the orders to be made as proposed, the Minister would not allow the father any unsupervised contact to the children and would not allow even supervised contact unless and until Mr. A had engaged in an appropriate sexual offenders’ programme and had acknowledged the impact of his offending behaviour on the victims and on the children.   Further, the Minister would allow contact to the father only in accordance with the express wish of each participating child and, even then, only after considering “information and assessments from any counsellors or other services engaged to assist each of the children with their particular needs.”   

5. The Director-General’s Minute of Orders indicates that, absent an order to the contrary, the Minister would allow contact to Ms. A only where the contact is supervised by the Director-General, is confirmed by the mother 24 hours in advance and is approved by and has the consent of those of the participating children who have attained the age of 12 years and provided that the contact is not used by Ms. A as a vehicle for  discussing the father with the children or providing them with any contact details relating to Mr. A.   Further, the Director-General proposes a section 82 report as to the children’s contact needs and “the level, frequency and benefits and detriments of any contact.” 

6. The documents which I have read in connection with these proceedings are the four affidavits of the Director-General’s case worker, Sarah O’Rourke of 15 March, 29 May, 2 July and 31 July, 2008, a Views and Wishes Statement of Hilary and Joseph, a Views and Wishes Statement of Sarah and a copy of a report to the Justice Cabinet Committee of the Commonwealth Government prepared in July, 2005 and entitled “Children of Prisoners’ Project” which, because it deals with imprisoned parents as distinct from child sexual abusers is of very limited relevance in the present case.   Ms. Renshall appears for the Director-General, Ms. Hall appears for the child Sarah, Mr. McCaffrey appears for Hilary and Joseph and Ms. Renshall appears on behalf of Ms Miller for the other children.   The father, Anthony A appeared on his own behalf on AVL and the mother failed to appear or take any part in the proceedings.  

7. Mr. A is a registered child sex offender.   On 7 November, 2006 he was convicted at Nowra Local Court of aggravated sexual assault – victim under the age of 16 years and sentenced to 18 months imprisonment with a non-parole period of nine months.   His appeal on severity was unsuccessful.  The victim was ‘Veronica B’ his step-daughter and the daughter of Lisa A, who was 12 years of age at the time.   On 11 February, 2006, Ms. A was charged with an offence of commit aggravated act of indecency and a further offence of aggravated indecent assault – victim under the age of 16 years.   These matters related to Veronica B and the allegations were that Ms. A was associated with Mr. A in the commission of sexual offences against Veronica.   She was committed for trial and there was a not guilty verdict in the District Court and she was discharged on 21 September, 2006.  

8. On 24 July, 2008, Mr. A was again charged with aggravated sexual assault – victim under the age of 16 years.   This time, the victim is Sarah, his step-daughter and one of the children who is the subject of these proceedings. He told this Children’s Court that he intends to plead not guilty and he is currently bail refused.     

9. There is a suggestion in the Director-General’s material that Mr. A has committed other acts of sexual impropriety against young members of his extended family, not the children involved in these proceedings, but the quality of the evidence in that regard is doubtful so I have not taken it into account. 

10. Mr. A has done what he can to keep in touch with the children.   According to Ms. O’Rourke’s affidavit, he has written a great many letters to them.   Ms. O’Rourke has intercepted thirty five of his letters which she deemed as unsuitable for the children and she did not pass them on.   These letter seem to suggest that Mr. A and the children are in some sort of pact against the Department of Community Services, which he describes as having unfairly and improperly separated them, and, now, against Ms. A.   He seems to paint himself as the guardian of the family and the special advocate of the children.  His letters suggest that he is currying favour with the children, at one point promising them a motor car as some sort of reward for the children of whom, he writes, he is “very proud.”   Nineteen letters of Mr. A and his current partner, Ms. F, were concealed within Christmas presents which they sent to the children.   Sarah and Hilary were each given a mobile telephone by the father with a number saved under “dad.”   I think that the tone of such of his correspondence as I have read and his gifts and promises of gifts might be quite seductive to children who, like these children, find themselves in out of home care without much contact with either parent.

11. Mr. A is very keen to have contact with all the children and, although Sarah is opposed to that, Hilary and Joseph are keen to see him.  I understand that each of the children is keen to see Ms. A.  Hilary and Sarah are 14 years of age and Joseph is 13 years of age and their wishes are very important and I must and do take them into account.

12. Mr. A has refused to undertake any sexual abuse counselling or other therapeutic programmes which have been offered to him and, in view of the fact that he has offended more than once, I think his contact to the children may well pose a risk of sexual harm to them although any face to face contact is likely to be closely supervised by the Director-General or her nominee.  A more subtle but real risk attaching to his contact is that it is likely to be seen by Sarah as an endorsement of Mr. A’s conduct towards her and to send a message to her that the complaint she has made is either not believed or not taken seriously.  As to Hilary and Joseph, I think there is a real risk that their contact with Mr. A will be seen by them as an endorsement of his position as against Sarah’s position which would be an appalling message to send them. 

13. So far as contact to Ms. A is concerned, she has refused to take any part in these proceedings.   She has not filed any evidence in the proceedings and she has not come to court.   I do not know the details of the matters which were alleged against her and with which she was charged and neither do I know the circumstances in which she was acquitted but the children want to see her and the Director-General has formed the view that they would be benefited by that contact so long as it is properly supervised and so long as Ms. A commits to a regular pattern of contact.  To date Ms. A’s contact has been spasmodic and, without explanation, she has attended only 3 of the 12 contact events which have been offered her so that the children have frequently been prepared for contact with their mother only to be disappointed.   
14. The Director-General is not rushing to provide contact with either parent although, to date, she has been doing her best to provide the children with contact to an apparently reluctant Ms. A.  In order to ensure that the children are not exposed to Mr. A before he has undertaken appropriate therapy, the Director-General seeks a section 90A order which, if he engages in “appropriate sexual offenders programmes” and acknowledges “the impact of his behaviour on the victims…   …and its implications for his current children,” would allow the Minister or her delegate to arrange the contact which otherwise would be prohibited by the order.   As far as Mrs. A is concerned, the Director-General is hopeful of putting some reliable and safe structure around the children’s contact with their mother and hopeful, too, that Ms. A will commit to a regular and stable pattern of contact and to that end she seeks a section 90A order which would prohibit contact with the mother except on special conditions as to reliability and safety.   

15. The difficulty in the Director-General’s approach, it seems to me, is that, particularly in the case of the father, the Minister or her nominee would be the sole judge to decide whether the conditions for contact were made out.   The Director-General is seeking prohibitions which the Minister may vary or dispense with after making findings of fact which more properly belongs to the Children’s Court.  The issues relating to Mr. A are particularly complex and a dispensation from the terms of the proposed order would involve somebody making a decision not only as to whether he has undertaken “sexual education programmes” but whether he has actually made any or sufficient therapeutic gains and whether contact would not be damaging either to Sarah or to the other children.    Many child sex offenders are cunning, patient and manipulative and, if an order for the father’s contact is made in the terms sought, the Minister’s nominee may be required to decide matters of great complexity and of the greatest significance to the children without the aids which usually accompany judicial decision making.   For those reasons and because the Director-General has invoked the jurisdiction of the court, I am reluctant to make an order the effect of which would be to abdicate to others the responsibility for allowing or disallowing or varying the conditions on which contact between the children and Mr. A may take place.   

16. I think there is another difficulty in the Director-General’s approach which involves her choice of section 90A as the vehicle for protecting the children from Mr. A.   In a proper case, section 90A authorises the prohibition of any person including a parent from doing anything “…that could be done by the parent in carrying out his or her parental responsibility.”  Parental responsibility is defined in section 3 as “…all the duties, powers, responsibilities and authority which, by law, parents have in relation to their children.”  

17. Now the children the subject of these proceedings are in the parental responsibility of the Minister.  Neither Mr. nor Ms. A has any parental responsibility for them.   Such contact as either parent may ultimately enjoy will arise not out of his or her parental responsibility but out of a contact order or by permission of the Minister who has the totality of parental responsibility.  Accordingly, I think section 90A has no part to play as things currently stand and that section 86 is the appropriate provision to effect a denial of contact or to impose any conditions which are to be placed upon contact. 

18. For those reasons I think that the appropriate order is an order pursuant to section 86 (1)(c) denying Mr. A contact to the children or any of them and leaving him in a position to approach the Children’s Court at some time in the future should his relevant circumstances change. 

19. The position may be different with regard to Ms. A’s contact.   The conditions on which her contact should be predicated are quite commonplace and a decision as to whether those conditions have or have not been met will not involve anybody in a difficult exercise of weighing up evidence or drawing inferences.  But the difficulty with regard to the absence of any parental responsibility remains.   For those reasons, I will make an order under section 86(1)(a) and (b) providing for contact with the mother on specified conditions. 

20. The orders of the Children’s Court will be the following: 


(1) Order that the orders for contact ## 2 to 8 inclusive made herein on 27 October, 2005 be vacated and discharged;

(2) Order pursuant to section 86(1)(c) that the children the subject of these proceedings and each of them be denied contact with Mr A;

(3) Order pursuant to section 86(1)(a) and (b) that the children the subject of these proceedings and each of them have contact with their mother Ms A PROVIDED THAT (i) the Minister approves the contact, (ii) the contact is supervised by the Director-General or her nominee, (iii) each of the participating children who shall have attained the age of 12 years consents to the contact, (iv) Ms. A has confirmed her intention to exercise contact one working day before it occurs, (v) Ms. A is unaccompanied at contact (unless with the prior approval of the Minister) and (vi) Ms. A refrains from speaking about Mr. A during contact. 

(4) The applications are otherwise dismissed. 
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