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IN THE MATTER OF MELANIE

                                     REASONS FOR JUDGMENT

1. These are care proceedings commenced by the Director-General of the Department of Community Services for whom Ms. Sterling appears on 3 March 2008.   The proceedings relate to ‘Melanie Wallace’ who was born on [        2008.]   Ms. Renshall appears in Melanie’s interests.  Melanie is the daughter of Ms Wallace who was born on [           ] 1991, and ‘Mr Hollingsworth’, now 25 years of age.   Ms. Wallace and Mr. Hollingsworth took little part in the proceedings although she filed an affidavit of 18 March, 2008, consenting to a finding of need of care and protection, announcing an intention, of which nothing further has been heard, to seek restoration of Melanie to her care and proposing a residential programme.

2. Findings were made and the case was “established” on 18 March 2008.   A care plan was filed on 27 May 2008 and an addendum to that care plan was filed on 11 August 2008.   

3. Sadly, Melanie has very serious health issues.   She is positive for Glutaric Aciduria Type 1 (GAI) which is a very rare metabolic disorder acquired from parents possessing a recessive gene.  Professor John Christodoulou, the director of the Western Sydney Genetics Programme in his letter of 17 March, 2008 annexed to the Affidavit of Julie Dwyer of 28 March, 2008 has explained the details of the condition which, in brief, involves an inability to process two amino acids, namely Lysine and Tryptophan leading to an accumulation of glutaric acid.   The condition requires high vigilance from carers especially in younger years.  Should Melanie become unwell, she would need to be taken to hospital immediately lest she go into metabolic crisis leading to coma and possible brain damage and she will need to be closely monitored with particular medication and a special diet.   It follows that Melanie is a special needs child whose care will require particular skill and constancy.

4. The Director-General’s case is that neither parent has engaged with Melanie in any meaningful manner.   Ms Wallace is seventeen years of age and is herself the subject of a care order and Mr. Hollingsworth was in care until age 18.     Neither appeared at the hearing.  Ms. Wallace was born HIV+ and is Hep C+ and it is alleged that she had not been taking care of herself and, along with Mr. Hollingsworth, had been living a chaotic lifestyle.  During the period 1997 to 2008, the Director-General received some 36 reports regarding Ms. Wallace concerning lack of finance, homelessness, resistance in maintaining HIV treatment, violence and aggression, drug and alcohol use, truancy, risk of sexual abuse, risk of psychological harm suicide risk and lack of engagement with services.  Ms. Wallace told the clinician who prepared the assessment report on behalf of the Children’s Court Clinic, that she started using marijuana at the age of 15 “and occasionally still uses it” and the she has “experimented with Ice” which, she claims, she has discontinued.     Ms. Wallace says that Mr. Hollingsworth “has issues with abuse of alcohol…   …has used drugs from time to time…” and “… has been in gaol for a period of time when we were together” and the Director-General understands that he suffers from ADHD and epilepsy.   His version of his drug and alcohol use, as provided to the clinician, is that “at 18 he started drinking alcohol and didn’t know how to stop and was becoming an alcoholic” but stopped in about December, 2007 “and has not felt any craving for alcohol since that time.”    He told the clinician “he began smoking dope at age 19 and still does so whenever he gets highly stressed.”   Apparently he denied any other drug use although admitting that he “had experimented in the past.”  Ms. Wallace has claimed that, as recently as March, 2008, Mr. Hollingsworth “arrived at her house and threatened her with a knife to her throat.”  Mr. Hollingsworth has not participated in these proceedings and has provided no evidence and despite the clinician’s report that Mr. Hollingsworth sees one of his strengths as being “a determination to have his child,” he has done almost nothing to evidence that determination.   Ms. Wallace has failed to address the issues raised against her in the evidence and she has turned up at court on one of the eight occasions on which Melanie’s has been mentioned.

5. In preparing an assessment report, the clinician conducted an interview with each of the mother and the father and observed each, separately with Melanie and together, when the child was handed over from one to the other.   She reported that Ms. Wallace’s IQ score was average on the verbal scale of the Wechsler Abbreviated Scale of Intelligence (WASI) and in the borderline range on the performance scale and that.   “Her full scale IQ for the four subsets indicates a low average level of intelligence.”   Personality tests administered by the clinician indicated that Ms. Wallace has some difficulty “in forming trusting relationships and tendency to act out frustrations” which the clinician thought Ms. Wallace “could learn to channel and express appropriately.” 

6. Ms. Wallace’s low defensiveness score in her PSI tests indicated that she was not particularly interested in presenting a favourable impression and the clinician remarked on her “low levels of parental stress from personal factors related to parenting such as lack of social supports etc.” and there is a comment that “her much lower score on the Difficult Child Scale indicates that she does not perceive many behavioural characteristics that make Melanie difficult to manage.”   I am not too sure what the clinician made of that but it may be that Ms. Wallace is quite sanguine about parenting because she has had very little experience of it and has given very little thought to herself parenting Melanie. 

7. The clinician’s understanding is that each of the parents experienced “a hostile and emotionally deprived upbringing” and had shared “an erratic and dysfunctional relationship for some 2.5 years before Melanie was born.”  She noted the mother’s immaturity and instability and her tendency “to act out with impulsive rage and rejection when she feels frustrated, let down or abused.”  For those reasons, she concluded that “given the age of the child, the mother’s maturity and instability and (the parents’) mutual past history of substance abuse, there would need to be a very rapid rate of emotional maturation and social rehabilitation if the baby was to be restored to them in a supervised shared-parenting arrangement.   In the short to medium term this is very unlikely to be viable.” 

8. Surprisingly, the clinician goes on to suggest “a 6 months intensive programme of psychosocial rehabilitation, case managed by DOCS and Centrelink” to include “drug and alcohol education and management programs, combined with weekly urinalysis tests, individual counselling on a weekly basis to address underlying emotional issues and acting out patterns and to improve coping skills for self-regulation and psycho education programs to be attended including anger management, domestic violence effects and parenting skills.”   According to the clinician, this should be accompanied by the provision of separate Housing Department accommodation for Ms. Wallace with vocational assessment and help with job seeking, assistance for Mr. Hollingsworth and support “to stabilise suitable housing,” and the continuation of intensive contact to Melanie.   Then, at the end of the six month period, if all goes according to the clinician’s plan, she recommends that “shared parenting for a further 6 months could be considered while Melanie remains in foster care.” 

9. This is a plan based, as far as I can see, on the clinician’s belief, for which there is precious little evidence, that “both Mr Hollingsworth and Ms Wallace appear very well intentioned…”   The clinician ascribes their current “resistance and non-compliance” to the difficulties they claim to have experienced with the case worker who, the clinician accepts, “…says thing which aggravate and distress them in a way that has undermined their trust.”  I reject the clinician’s plan.   In the first place, I do not accept that the parenting deficits and, for that matter, the personal difficulties exhibited by each of the parents has anything to do with shortcomings on the part of any of the Director-General’s officers.   In the second place, I have seen no intention and, for that matter, no personal interest in either of the parents tackling any of their deficits and challenges and I have no confidence that the clinician’s elaborate plan would work even if they were prepared to engage in it.  Despite the availability of free legal advice and representation, neither parent has seen fit even to turn up at a hearing let alone engage in any meaningful programme. Thirdly, I doubt that any such programme as the clinician advocates is or can be made available to the parents and, certainly, this court has no power to construct such a programme as the Court of Appeal made clear in Re George or to ensure that the parents participate in it.  

10. But, most importantly, it seems to me that the clinician’s plan has nothing to do with permanency planning.   The idea that Melanie, at 19 months of age, should be placed in a short to medium term placement for a further period, probably in excess of six months, and then possibly placed with parents for a further period of 6 months to see if their supervised shared-parenting might be successful is a denial of Melanie’s attachment needs and her entitlement to permanency.   Section 78A(2) recites that “Permanency planning recognises that long term security will be assisted by a permanent placement” and section 78A(1) speaks of the need to avoid “the instability and uncertainty arising through a succession of different placements or temporary care arrangements.” And, of course, it is a principle enshrined in section 9(f) that “if a child or young person is placed in out-of-home care, arrangements should be made, kin a timely manner, to ensure the provision of a safe, nurturing, stable and secure environment, recognising the child or young person’s circumstances and that, the younger the age of the child, the greater the need for early decisions to be made in relation to a permanent placement.”  
11. I would have hoped that clinicians retained by the Children’s Court Clinic to prepare assessment reports for the court might bear in mind, when making recommendations, the terms and, in particular the principles which the Act requires be taken into account by the Children’s Court.   In this case, I find that there is no realistic possibility of a restoration of Melanie to the care of either parent. 

12. It seems that neither parent can point to any extended family available to care for Melanie.   Ms. Wallace’s mother has died and her maternal grandmother lives in Queensland and she and her husband have advised the Director-General that “they do not want to be assessed as long term carers at this stage as they wanted to assist Ms. Wallace to address her issues first.”  I don’t think they have met or are likely to meet with much success in that regard but I understand, presently, they remain unavailable as long term carers for Melanie.   Ms. Wallace’s maternal grandfather has died and her maternal great uncle and aunt took a view similar to the grandmother’s.   

13. Ms. Wallace’s preference as carers, ‘Mr and Mrs James’ were prepared to be assessed but indicated an intention to migrate to Canada for a period of up to ten years and the Director-General took the view that this was unsuitable to Melanie’s needs and did not progress the assessment.   Nothing further was heard from Mr. and Mrs. James and I have no evidence regarding their current availability or suitability.   Another family member was approached but was unavailable to care for Melanie long term because he too was about to emigrate.   The Director-General has been concerned that, like Ms. Wallace herself, Mr. Hollingsworth has failed to engage in any consistent manner and no member of his extended family has volunteered or been put forward to be considered or assessed as a long-term placement for Melanie.  In the event, no family placement is available for Melanie and there will be no choice but to place her in long-term out-of-home care.

14. The care plan in this matter was filed on 27 May 2008 and an addendum to the care plan was filed on 12 August 2008.   The care plan provided for the allocation of parental responsibility for Melanie to the Minister until she shall have attained the age of 18 years.   It advocated an early decision as to placement and suggested that, because “at this time there is no appropriate permanent placement option,   …the Department is proposing that Melanie be placed in permanent care with a view to adoption …”  Melanie’s particular needs are described in only the broadest terms in the care plan as a need for  “…a stable, nurturing and secure foster care placement as per Permanency Planning Principles,” the need “to attend appointments with health professionals at the Genetics Programme, Westmead Children’s Hospital…”  and to attend the same “…at the Department of Immunology and Infectious Diseases at Sydney Children’s Hospital ,” the need to have DNA testing to clarify her paternity,  the need to maintain contact with mother, father and significant family members and the need “ to commence Life Story Work to maintain her identity and culture.”  

15. The care plan ascribed responsibility for the implementation of the life story work to the foster carers but there was no indication in the care plan of when they are likely to be recruited or what steps have already been taken and what steps remain to be taken to recruit them, which agency or agencies have or were to be approached, the identity of the departmental officer to be responsible for the recruitment, what might be the likely time frame for recruitment and, since Westmead Children’s Hospital has been mentioned as necessary for Melanie’s special health needs, what sort of geographic considerations might apply to the recruitment.  Because of Melanie’s special health needs and the additional difficulties which may attach to her care and supervision, the care plan might well have but, in fact, did not describe certain special skills and characteristics and even training which her carers might need.  As far as DNA testing is concerned, the care plan quite optimistically suggested that responsibility should lie with the mother and the father who, to date, have shown very little responsibility so far as Melanie is concerned.   That DNA testing should not be unduly delayed is clear given that the child’s relationship with Mr. Hollingsworth and, perhaps just as importantly, with his two children by another relationship, namely ‘Paul’ and ‘Peter’ likely to be “on hold” until the matter of paternity is clarified.   Accordingly, I think a clear and detailed plan to attend to the DNA testing should be specified in the care plan but, of course, that depends on the cooperation of Mr. Hollingsworth, which might not be available. Pleasingly, the care plan proposed supervision and support by the Director-General and at her expense throughout the length of Melanie’s placement and provided some necessarily imprecise (given her age) details regarding Melanie’s educational needs.   As to the implementation of an appropriate contact regime, I note that particulars of Melanie’s contact to Mr. Hollingsworth and his sons must await the outcome of the DNA testing but it may be that permanency planning might call for require the insertion into the care plan of some additional detail as to who will make the arrangements regarding Melanie’s proposed contact to those of her family who live outside the Sydney metropolitan area and how the contact proposals are to be implemented. 

16. By the time this case came before the court on 12 August, 2008, the Director-General had filed an addendum to the care plan and an affidavit by her Child Protection Caseworker, Julie Dwyer, which were designed to supplement the original care plan in satisfying the requirements for permanency planning referred to in Re Rhett [2008] CLN 1 and Re Ashley [2008] CLN 5.  Ms. Dwyer’s affidavit disclosed that as early as 3 and 4 June, 2008 she approached five agencies including Wesley Dalmar, United Care Burnside, Melanie’s Programme at Centacare and “Be My Family” as well as the Department’s own specialist sections regarding a placement for Melanie, taking into account her special needs.   Then, a few days later, she made similar approaches to Barnardo’s and Anglicare.  In the main, these inquiries were unsuccessful and Ms. Dwyer was informed that those agencies had no available carers and, in the case of Centacare Adoptions and Anglican Adoptions, that a referral for adoption of Melanie would not be accepted, perhaps on account of her special needs.   But on 9 July, 2008 and again on 11 July, expressions of interests were received from foster carers in Albury and in Tweed Heads who were responding to advertisements published in the “Be My Family” newsletter and, shortly before the case came before the court, arrangements were made to assess those persons as to their suitability. 

17. The addendum to the care plan is much more detailed than the May document.   It nominates the Director-General’s officers who will have the carriage of the recruitment process and specifies that Melanie’s current short term foster carer will maintain that placement until a long term placement is found.   It details the type of long term placement which the Director-General has determined should be sought for Melanie, that is to say a placement with two adult carers of whom one is not in outside employment and either with no other children or with only one child, not too close in age to Melanie so that the foster parents would be free to focus on her special needs.  With regard to Melanie’s prognosis and anticipated long term health needs, the addendum notes that the Director-General, in consultation with the Children’s Hospital at Westmead, has developed a carer profile to match those needs.   Taking into account Melanie’s health needs and the need to keep in touch with the hospital, the addendum notes the Director-General’s very wise preference for a placement in the Sydney metropolitan area or, at a pinch, in the Central Coast area.   

18. The addendum notes detailed arrangements which have been designed so that Melanie’s carers will receive appropriate education/training as to the management of her medical condition.   The care plan deals with Melanie’s contact needs and how they should be met and, given the detail provided and noting that no party has sought contact orders, I think it is appropriate to leave the matter of contact to the Minister.   

19. The addendum goes on to detail the continuing steps with which the Director-General will press the agencies to recruit a suitable placement for Melanie and some special steps involving the DoCS Media Branch and through the “Be My Family” newsletter.  A transition of about four weeks, once suitable long term carers are recruited, is anticipated and the transition plan which is put forward in the addendum is both sensitive to Melanie’s needs and detailed and includes the intervention of a departmental psychologist and a course of training for the carers at the Children’s Hospital so as to assist them with regard to Melanie’s condition, routine, diet, medication and long term needs.   

20. This is a case, then, where the Director-General comes to court anticipating that there may be a significant delay in finding a suitable placement for Melanie and the question is whether it can be said that, despite that circumstance, permanency planning has been appropriately and adequately addressed as section 83(7) says it has to be.   It is important to recall, as the court noted in Re Ashley, that permanency planning is defined in section 78A as “the making of a plan…” and not the achievement of particular outcomes.   Re Rhett and Re Ashley both argue that the English authorities and, in particular, the decision of Lord Nicholls of Birkenhead in S. v S. & Ors. [2002] UKHL 10 properly apply in New South Wales and, accordingly, what section 83(7) calls for is that the Director-General formulate and present to the court “a plan which is sufficiently firm and particularised for all concerned to have a reasonable clear picture of the likely way ahead for the child for the foreseeable future.”  If the Director-General does that, then the court is entitled to make a final order and it will do so if it regards the provisions of the care plan as being in the interests of the safety, welfare and well-being of the child.  In Re Ashley, the Children’s Court, drawing on other English authorities, in particular, Re J. [1994] 1 FLR 253, recited a catalogue of matters which might find their way into a care plan but noted that “it is not possible to prescribe all of the details which should be found in a care plan and these may differ from case to case” and that “there are cases where the action which is required to be taken in the interests of children necessarily involves steps into the unknown…   …Provided the court is satisfied that the Local Authority is alert to the difficulties which may arise in the execution of the care plan, the function of the court is not to seek to oversee the execution of the care plan but to entrust its execution to the Local Authority.”  It follows that the court will look at the care plan and exercise a discretion as to whether sufficient relevant issues are dealt with in sufficient detail to provide a sufficiently clear picture of the way ahead in the particular circumstances of the case. 

21. Turning to Melanie’s care plan, there are uncertainties because she is a very little girl with very special needs and special problems.  But the Director-General’s plan seems sensible and detailed and seems to deal with a great many of the issues, which are important for her safety, welfare and well-being.  In particular, there is generous detail as to the proposed medical care and as to the efforts being made and to be made in order to find her a secure home and details about the arrangements in place to care for her until a permanent placement is found.   Some of the “gaps” in the picture are the inevitable consequence of Melanie’s young age and the difficulty the Director-General has experienced, despite her conscientious efforts, in recruiting a placement. 

22. In Rhett, the Children’s Court noted “there are cases where the Director-General just doesn’t k now and cannot reasonably be expected to know what lies in store for a child or young person in care.   For example, there have been cases where a young person has been suffering from anorexia nervosa and is in danger of death or there is a possibility that a degree of irreversible brain damage has already occurred where the extent to which the Director General is able to address permanency planning principles is necessarily limited.   There are other cases where a child or young person with huge special needs and suffering massive disadvantage requires a ling term out-of-home placement where the Director General can surely not be criticised for failure to have found such a placement in the limited time allowed by the Court’s rules and directions regulating litigation.   In those cases, then, perhaps the best the Director General will be able to do is to describe and express an intention to find and to persist in his attempts to find an acceptable arrangement for the child or young person and to provide specifics of the details which he regards as essential to a satisfactory arrangement” and, in S. v S. & Ors, Lord Nicholls observed that “the degree of firmness to be expected, as well as the amount of detail in the plan, will vary from case to case depending upon how far the Local Authority can foresee what will be best for the child at that time.” 

23. In all the circumstances, I think that the care plan and addendum appropriately and adequately address permanency planning.   It seems to me, too, that the care plan is very much in the interests of Melanie’s safety, welfare and well-being and should be approved.  If the plan proves impossible of achievement, and the Director-General is hopeful that such will not be the case, that will be a matter, which might be addressed in the context of section 90.

24. Pursuant to section 83(7) I find that permanency planning has been appropriately and adequately addressed and I make the orders of the court will be the following:-  

(1) Order that parental responsibility for the child Melanie Wallace, be allocated to the Minister until the said child shall have attained the age of 18 years;

(2) Order pursuant to section 82 that the Director-General report to the court within 6 months and again within 18 months as to the implementation of the care plan and the suitability of arrangements for the care and protection of Melanie; and

(3) Order that the within applications be otherwise dismissed.
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