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8 January 2008

IN THE MATTER of ‘RHETT’ (born 1998)

1. These are care proceedings commenced by the Director-General of the Department of Community Services on 10 May, 2007 regarding “Rhett” who was born on [1998].   The case was established by a finding of need of care and protection which was made in this Court on 29 May, 2007.   The Director-General for whom Mr. Herridge appeared seeks an order pursuant to section 79(1)(b) allocating parental responsibility for Rhett to the Minister until the child shall have attained the age of eighteen years.   He proposes that, pursuant to section 82, he furnish a report to the Court on or before 15 February 2008 and again by 15 July, 2008 addressing “Rhett’s progress in and permanency of placement, contact with the Mother and other significant family members, medical review, educational progress and otherwise general development.”  

2. As to contact, the Director-General seeks orders pursuant to section 86 providing, as a minimum, unsupervised contact between Rhett and his mother on every second Saturday together with liberal telephone contact.   The Director-General anticipates that Rhett’s contact to his mother may be extended to overnight contact once she has obtained stable and suitable accommodation.

3. Ms. Parkes appeared for the Mother. There was no appearance by or on behalf of Rhett’s father who appears to be disengaged from these proceedings and from the life of his son.   Mr. Nasti appeared as Rhett’s direct legal representative.   In the course of the proceedings I read a number of affidavits including those of Sarah Ashton, one of the Director-General’s case officers, of 10 and 29 May, 2007, affidavits of another departmental case officer, Lana Martin, of 6 August and 21 September, 2007 and the Director-General’s Care Plan of 26 June, 2007.   I read the Mother’s affidavits of 29 May and 10 July, 2007.  In addition, I read the “Views and Wishes” document dated 1 June, 2007 and prepared by Mr. Nasti on Rhett’s behalf, the report of April Edler of Wesley Community Services, Dalmar OOHC Central Coast of 16 October, 2007 and Mr. Messone’s e-mail of 21 October, 2007. 

4. The background to this case involves lengthy periods of inadequate parenting.  Between 2001 and 2006, ten reports were received by the Department of Community Services. Those alluded to neglect, malnourishment and poor hygiene, the homelessness and itinerancy of Rhett and his mother and her poor financial management leading to real disadvantage for the boy, to the Mother’s drug use and to Rhett’s generally poor school attendance record which included having missed 95 school days during 2006.  On 28 March. 2007 a further risk of harm report highlighted Rhett’s continuing absences from school, the transient lifestyle of mother and child and a pattern of significant neglect which may in part have been a consequence of the Mother’s ill health and/or the unregulated and chaotic nature of her drug use.   In a brief report annexed to one of Ms. Martin’s affidavits, Dr. Peter Kendall indicated that the Mother “suffers from advanced diabetic peripheral neuropathy which makes walking more than a few metres too difficult.”

5. During March and April, 2007, there was a good deal of contact between the Mother and departmental officers and at least two formal interviews during April as well as an interview between workers and Dr. Kendall and it emerged that, because he had no fixed place of abode, Rhett had not been to school at all during 2007.   Rhett was very obese and Dr. Kendall saw him as a “prime candidate” for diabetes while the Mother, who was seen as medically disabled, “well-intentioned but socially inept,” seemed to present no solution to Rhett’s problems.  Accordingly, the boy was assumed into care on 9 May, 2007 and, two days later, his parental responsibility was allocated to the Minister pending further order.

6. Initially Rhett was placed with an uncle until 17 May when he was placed with foster carers on the central coast, B and R, who were recruited through Wesley Dalmar.   He has remained in that placement and, apparently, is doing well.   In particular, he has resumed his interrupted schooling and has made some gains with regard to weight loss and fitness.

7. The matter came on for a hearing as to placement on 16 October, 2007.   At that time, it appeared that the Mother was making some gains with regard to her drug addiction and she was able to point to an offer of secure housing but it was early days after so long a period of inadequate parenting and she conceded that, at that time, the Court would not find a realistic possibility of restoration.  She made it clear, however, that she remained hopeful of being reunited with her son once her situation had sufficiently improved which, judging from the “Views and Wishes” document, would be enthusiastically endorsed by Rhett.

8. There followed negotiations between the parties and Terms dated 16 October were agreed and handed up together with Ms. Edler’s report from Wesley Dalmar. The terms proposed three orders and a number of notations.   Firstly, an order was proposed allocating parental responsibility for Rhett to the Minister until Rhett shall have attained the age of eighteen years.  Secondly, there was a proposal for a section 82 order requiring the Director-General to furnish reports to the Court by 15 February and 15 July addressing Rhett’s “progress in and permanency of placement, his contact to the Mother and other significant family members, his general medical condition, his progress at school and his general development.”
9. Further, there was to be a section 86 order for Rhett’s minimum contact to his mother, unsupervised, on every second Saturday together with liberal telephone contact.   The terms noted, inter alia, the anticipation that contact might be extended to overnight contact once stable and suitable accommodation had become available and that Rhett’s twenty one year old sister, “Dianne”, might be included in the contact.

10. There are no problems regarding the proposed orders for contact and for reports which seem to be appropriate in all the circumstances but the proposed order allocating parental responsibility, which amounts to an order for long term out of home care, presents an apparent difficulty and the matter was addressed by Counsel on 6 November, 2007.   The difficulty has to do with permanency planning, the outlook for Rhett’s future and the terms of section 83(7) of the Act.

11. The Care Plan describes Rhett’s placement with his current carers, B and R, as a “short to medium term” placement.   According to the Care Plan “the carers have recently been reassessed due to their age and medical status, thus they gave been determined as short to medium carers only as this point in time by Wesley Dalmar.” The Care Plan goes on to record that “these carers have stated that they are willing to be assessed and considered as long term carers for Rhett.   There is another child in this placement, also as a short to medium term placement, and further assessment will need to be warranted pending the outcome of the Court matter in this case.” 

12. The Care Plan goes on, at the foot of page 4, to discuss the child’s obvious need of a permanent placement “to enable Rhett to develop reciprocal relationships with his carers, feel a sense of belonging as a member of the carers’ family/household, develop trust in their relationships with others, feel a part of a wider family, friendships, community networks, feel loved and valued, experience consistence and continuity of culture, language and religion, develop knowledge and acceptance of his birth family and his personal life history, expect that his placement will continue, be supported as he grows up towards increasing independence…”   It is clear from a reading of the Care Plan as a whole that, although B and R were regarded as possible long term carers for Rhett, such was no more than a possibility.

13. A little over four months later, when the matter came before the Court on 16 October, 2007, Mr. Herridge on behalf of the Director-General sought a long term order in the Minister’s favour in order, he said, “that the current placement with B and R can be preserved.”  Mr. Herridge went on to admit that “I am not in a position to be able to say unequivocally that he (Rhett) can remain in the placement he is in but I am in a position to lead new information from the caseworker in relation to conversations which she has had with Wesley Dalmar yesterday which would seem to indicate that they are happy for the placement to remain.   But it would need to be subject to annual review.   The carers are relatively advanced in years and they’ve not been approved for long term placement but, given that Rhett is 12 years of age and, really, his requirements are more for what would be, colloquially perhaps, regarded as a medium term placement, it is felt that the current placement is sustainable which would certainly be desirable because I understand that, if he’s not able to go home, that would be Rhett’s placement of choice.”   

14. Mr. Herridge informed the Court of an e-mail which his caseworker, Lana Martin, had recently received from Wesley Dalmar in which they expressed their position regarding the preparation of an assessment of the placement with B and R on a long term basis thus:-

“Our hesitation in doing a long term assessment for Rhett with his current carers is not due to any current doubts about the stability of the placement.   It is purely in the interests of the other young person in the placement who is moving out in January.   We believe it would cause problems if Rhett’s assessment were done prior to this.   Rhett’s placement with B and R is stable and meeting his needs.   We do not envisage that this would change in the near future but are aware that a teenager’s needs can change quickly and therefore are committed to reviewing this placement on an annual basis.” 

15. In light of the Care Plan’s recitation of Rhett’s various needs in a placement, including his need for “a sense of belonging” and to feel “part of the family,” his need “ to expect that his placement will continue” and his need “to be supported as he grows up” – a catalogue which this court endorses, the insistence on annual reviews seems problematic and difficult to reconcile with the permanency to which he is entitled.  What is being proposed is not a series of section 150 reviews which are mandatory in every case but, instead, a commitment for only 12 months to a placement.  One might think that there would need to be a most dramatic change of circumstances before it would be appropriate to consider a change of placement once Rhett’s long term placement were confirmed.   Mr. Nasti informed the Court on 16 October, 2007 that it was Rhett’s understanding that, due to the “advanced age” of the current carers, he would not be able to stay with B and R and would be placed elsewhere.  There is no evidence before the court regarding the “medical status” of B and R and their “advanced” age amounts, in B’s case, to his late fifties and early sixties as far as R is concerned.    Nor is there any evidence or reason to think that teenagers’ needs change more quickly than those of any other child or young person or that Rhett’s are likely to change any more quickly than those of any other teenager or, at least, any other teenager in need of care and protection.  Indeed, along with other young persons of problematic background who find themselves in out of home care, consistency, stability and permanency are certain to be among Rhett’s most prominent needs.   For those reasons, it seems to me that the insistence, at this stage, on annual reviews of Rhett’s placement is difficult to reconcile with his interests or with the principle of permanency.   

16. Furthermore, implicit in what Mr. Herridge told the court on 16 October is the suggestion that the placement with B and R might not be made available to Rhett at any event.  The burden of the e-mail referred to by Mr. Herridge is that there has been no assessment of B and R as long term carers for Rhett and that the reason for that omission is the view that to conduct such an assessment would not be in the interests of the other child.   It is not clear to me why that should be so.   It might possibly be contrary to that child’s interests to remove Rhett from the home or to continue him there, although I note that, in any case, the other child is due to move out of the placement in January, but the mere conduct of an assessment of the foster carers as long term carers is unlikely to have any impact on the other child, adverse or otherwise.  It is, I believe, an inadequate reason or excuse for the failure to conduct an assessment of B and R as long-term carers for Rhett.

17. At any event, if no relevant assessment had been undertaken it could hardly be said that a firm decision had been taken to place Rhett, long term, with his present carers.   Rather, there was just a hope – albeit an informed hope, that the preferred placement might become available for him.

18. Later during the hearing, Mr. Herridge tendered a copy of a letter of 16 October, 2007 from April Edler, the manager of Wesley Community Services of Wesley Dalmar OOHC, Central Coast.   It seems to me that her intervention confused rather than clarified the position as to permanency.   In her letter, Ms. Edler acknowledged Rhett’s need for stability in his placement and noted the mutual wish of the child on the one hand and the carers on the other that his current placement be extended long term.    She went on to note that “this placement had been assessed as unsuitable” which is quite contrary to what the court had previously been led to believe.   It had been the Director-General’s case that there had been no assessment of the current placement as a long-term placement for the reasons which I have already described as inadequate.  Now the court was being told that there had indeed been such an assessment but it had been unfavourable.

19. Ms. Edler felt able to say, however, that notwithstanding the unfavourable assessment of B and R as long term carers, “it is out belief that Rhett’s needs in regards to his relationships with his carers and assistance towards becoming ultimately independent will be met by this placement.   It is therefore highly likely that this current placement continue (sic) to meet Rhett’s needs on a long term basis.”  Ms. Edler appeared unconcerned by the “advanced age” or the medical status of the carers. 

20. Accordingly, the court was at liberty to find either that there had been no assessment of B and R as long term carers for Rhett or that there had been, that the objections to a long term placement had to do with the ages and medical status of the proposed carers or that these were not factors, that despite an unfavourable assessment, the placement was “highly likely” to go ahead as a long term placement or that, were the placement to be maintained, it would be on a year by year basis.   The Act prohibits the Children’s Court making a final care order (which is what was sought) unless it first expressly declares itself satisfied that permanency planning has been adequately and appropriately addressed and, in light of the contradictory material presented to the court which I have described, it was difficult to see that it had been addressed at all.   Accordingly, I adjourned the matter to allow the Director-General to correct the shortcomings in his case with regard to permanency planning. 

21. On 28 September, Lana Martin filed a further affidavit which details the efforts she had been making since the hearing was adjourned.   Her inquiry of the Department’s Recruitment and Assessment team was unrewarding as she was informed “that there were no carers available for twelve year old boys” and that “it would be difficult to find carers for 12 year olds.”   Ms. Martin then approached Kevin Mezzone, Rhett’s case worker at Wesley Dalmar, to be told that “they had been unable to locate any long term foster carers in Sydney or the central coast for Rhett” and that, “given Rhett’s age, the length of time he is likely to be in care and his family networks, a continuing placement with his current carers could be an option.”   It is not clear to me what I should infer from Mr. Mezzone’s grudging admission that B and R “could be an option” in view of Ms. Edler’s enthusiastic assurance two days earlier that the placement was “highly likely” but Ms. Martin’s affidavit goes on to assure the court that, because “long term” for Rhett means a period of only six years, the placement with B and R need not be regarded as a long term placement but could be seen as “meeting the criteria for medium term.   Rhett’s current carers have been approved as short to medium term.”  Mr. Mezzone was asked to consult his supervisor regarding the possibility of Rhett remaining with B and R until age 18.   He was asked to respond by e-mail and his reply of 21 September, 2007 is less than satisfactory.   

22. It is a bit surprising, I think, to find that such a significant matter as this is dealt with on a “Hi Lana…cheers Kev” basis in an e-mail containing few specifics, particularly as it is not clear that either Lana or Kev have the authority to conclude an agreement.  But, more importantly, Kev’s e-mail indicates Wesley Dalmar’s intention to “ have a look” at long-term placement for Rhett in January, 2008.   Given what Ms. Martin was told by the Department’s Recruitment and Assessment team and by Mr. Mezzone himself about the scarcity of available placements for 12 year old, “having a look” may not be a sufficient response to Rhett’s needs.   Moreover, Mr. Mezzone’s e-mail demonstrates two other problems as far as permanency planning is concerned.   Firstly, it is not clear that Wesley Dalmar’s intention (if any intention has been formed) is to maintain Rhett’s placement with B and R as a long term placement or merely as a “bridging placement” until a suitable long term placement is found whenever and wherever that may be and, secondly, Wesley Dalmar appear wedded to the concept of annual reviews of Rhett’s placement. Obviously, there are times and circumstances where a viable long term placement may become unviable and the Minister or his delegate will need to keep abreast of developments in order to respond to crises and, if possible, to anticipate them.   But rarely is there an insistence, at the outset, on annual reviews and, in this case, no adequate reason has been advanced, the age and medical status of the proposed carers and the changing needs of teenagers notwithstanding.  It seems me that, even if the court is able to foresee a concluded agreement between the Minister and Wesley Dalmar as to the maintenance of Rhett’s placement with B and R, the insistence on annual reviews being a term of the agreement is the antithesis of permanency planning as it is described in section 78A and, particularly section 78A(1)(a).   At the very best, it appears that, in so far as anything has been planned for Rhett, it is little more than a series of short term placements with otherwise very satisfactory foster carers and, at worst, not even the continued involvement of B and R is certain.

23. Section 83(7) provides that “the Children’s Court must not make a final care order unless it expressly finds …(a) that permanency planning for the child or young person has been appropriately and adequately addressed…”  The difficulty lies in drawing the line between the responsibility of the court and that of the Department of Community Services (Minister and/or Director-General) who together occupy a position similar to that of the English local authorities.    This “dual system,” created by the Children Act (UK) 1989 is reproduced here by the Children and Young Persons (Care and Protection) Act 1998.   So close are the relevant parallels between the child care and protection systems in England & Wales and in this state that I think it is permissible to look to English decisions for some guidance as to the interpretation and the implementation of the NSW Act.   

24. One might start with the principle – the “cardinal principle” it is called by the House of Lords in Re S. v S. and Ors. [2002] UKHL 10 that, in general terms, it is for the welfare authorities to formulate the care plan and for the courts, in deciding whether or not to make a final care order, to approve it or disapprove it.   In England, it is not the function of the courts to monitor the administration of the care plan by the local authority.   Perhaps the introduction of section 82 of our Act which, with its provision for reports and, particularly, subsection (2) allowing a dissatisfied court to bring matters before it and review existing care order, introduces a new monitoring element to the jurisdiction in New South Wales which is not shared in England and Wales but, otherwise and subject to exceptions regarding the resolution of contact disputes and the power to vary or rescind a care order, the principle seems to hold true.

25. There is, however, a good deal more to be said about the respective functions of the courts and the welfare authorities and it has to be said because, in making final care orders based on a care plan, a court is required to act in the best interests of the child or young person.  In order to do that, there must be sufficient detail in the care plan to allow the court to satisfy itself that the order will pass the “best interests” test.   An example of this, perhaps an extreme example, is provided in C v. Solihull Metropolitan Borough Council [1993] I FLR 290 and cited with approval by the House of Lords in S. v S and Ors.  There is a further, allied factor which has to do with procedural fairness. “If the parents and the child’s guardian are to have a fair and adequate opportunity to make representations to the court on whether a care order should be made, the care plan must be appropriately specific.”- C.W. & S.W. and the London Borough of Enfield [2007] EWCA 402.    

26. The less extreme type of case is the one where, as in the present case, it is obvious that a care order must be made but the immediate way ahead thereafter is “unsatisfactorily obscure.”   The House of Lords saw those cases as “exemplifying a problem or a tension inherent in the scheme of the Children Act- what to do when a care order is clearly in the best interests of a child but the judge does not approve of the care plan.”  The disinclination to approve the care plan may arise because the judge does not like some or other feature of the plan or, relevantly, because of uncertainties surrounding the plan.   

 27. Munby J. in C.W. & S.W. and Enfield noted that there is “an element of future uncertainty necessarily inherent in the very nature of a care plan” and, clearly, that is the NSW experience. There are cases where the Director-General just doesn’t know and cannot reasonably be expected to know what lies in store for a child or young person in care.   For example, there have been cases where a young person is suffering from anorexia nervosa and is in danger of death or there is a possibility that a degree of irreversible brain damage has already occurred where the extent to which the Director-General is able to address permanency planning principles is necessarily limited.   There are other cases where a child or young person with huge special needs and suffering massive disadvantage requires a long term out of home placement where the Director-General can surely not be criticised for failure to have found such a placement in the limited time allowed by the Court’s rules and directions regulating litigation.    In those cases, then, perhaps the best the Director-General will be able to do is to describe and express an intention to find and to persist in his attempts to find an acceptable arrangement for such a child or young person and to provide specifics of the details which he regards as essential to a satisfactory arrangement.  Usually, though, even in those dire cases, the Director-General would be able to and should go further and advise the court of the steps he has already undertaken to secure the arrangement he seeks.

28. But in most cases which might be thought of as ordinary, “run of the mill” cases (in the sense that they contain no very significant peculiarities and pose no extraordinary difficulties), the Director-General should go considerably further.   There will almost always be uncertainties and unknowns in a care plan for a child or young person.   First of all, “the best laid plans ‘gang aft a-gley.’  These are matters for the local authority if and when they arise.  A local authority must always respond appropriately to changes, of varying degrees of predictability, which from time to time are bound to occur after a care order has been made and while the care plan is being implemented.   No care plan can be regarded as set in stone”  - Munby J. in   C.W. & S.W. and Enfield. 

29. Secondly, in any case there will be details of the proposed upbringing of a child or young person which will not have been clarified in anybody’s mind, including the Director-General’s mind, at the time the care plan is submitted to the court and which have not been and need not be specified in the care plan. These are matters which one can confidently expect will be properly dealt once the child or young person is in an appropriate placement.  The court doesn’t need to know the colour of the child’s bedspread, whether he will be playing Rugby or Football (or even League), whether she will go to PLC or Plunkett St. Public or the outcome of any of the hundreds of decisions which have to be made in the course of a child’s upbringing.   They will be matters for whoever holds parental responsibility or perhaps for the Director-General but not for the court and not for the care plan.  No court needs to or should intrude into those areas and the Director-General has no obligation to inform the court about them. As Wall J. found in Re J. [1994] 1 FLR 253, 262 “There are cases in which the action which requires to be taken in the interests of children necessarily involves steps into the unknown…provided the court is satisfied that the local authority is alert to the difficulties which may arise in the execution of the care plan, the function of the court is not to seek to oversee the plan but to entrust its execution to the local authority……The court must always maintain a proper balance between the need to satisfy itself about the appropriateness of the care plan and the avoidance of over zealous investigation into matters which are properly within the administrative discretion of the local authority.’”   

30. “But as Lord Nicholls of Birkenhead said in S. v. S. & Ors “despite all the inevitable uncertainties, when deciding whether to make a care order the court should normally have before it a care plan which is sufficiently firm and particularised for all concerned to have a reasonably clear picture of the likely way ahead for the child for the foreseeable future.   The degree of firmness to be expected, as well as the amount of detail in the plan, will vary from case to case depending on how far the local authority can foresee what will be best for the child at that time.”
31. In the present case, it seems to me that this is one of those “ordinary” cases – extremely important but not presenting the Director-General with any insuperable difficulties in providing in his care plan details and specifics which will allow the court, without crossing the line of zealotry, to acquire “ a reasonable clear picture of the likely way ahead” for Rhett.  I agree with Mr. Herridge that it is not necessary for the Director-General to provide the name and address of the long-term carers and he is not being asked to do so.   But he is being asked to give the court material for which it can see “the way ahead” for Rhett and, instead, the court is left wondering whether Rhett will live in his present placement or be moved and, if he is to be moved, when that is likely to happen and how long he may have to wait for a long term placement, available placements for 12 year olds being so scarce.   Given the insistence on annual reviews and the refusal of Wesley Dalmar to provide coherent reasons for that attitude, a placement with B and R cannot presently be regarded as more than a short term one.   Although quite liberal contact to his Mother is seen as a particularly important factor in any plan for Rhett, the court cannot tell where he is likely to be living and whether and what form of contact will be readily available to him.  Not is it clear that he will be able to attend [       ] High School which, during the course of case work, has been seen as an important factor in Rhett’s welfare.  

32. These are not insignificant matters.   They are not the sort of minor matters which, at this stage, are to be left to the Minister in the exercise of his parental responsibility.  They are the sort of matters which, as Lord Nicholls says “need to be particularised for all concerned to have a reasonably clear picture of the way ahead for the child for the foreseeable future.”  They are matters of permanency planning which could have been addressed and should have been addressed by the Director-General and no proper reason has been advanced as to why he has not addressed them.  Instead, it was put to me on behalf of the Director-General that the court is restrained, as a result of the decision of Levine J. in Re Josie [2004] NSWSC 642, from interfering with the Minister’s parental responsibility, a parental responsibility which in fact he does not yet have and, further, that Wesley Dalmar has taken responsibility for Rhett’s long term care and thus, effectively, relieved the Minister, the Director-General and the court of various responsibilities, a submission I utterly reject.   Perhaps the real reason the Director-General is unwilling appropriately and adequately to address the issue of permanency planning is because he fears the response of the agencies with which he does business in the area of recruiting placements.  I raised this possibility in arguendo with Mr. Herridge and he was characteristically prudent and discrete but not particularly responsive in reply.  The Director-General is the agencies’ principle customer and perhaps he who pays the piper should call the tune.  However that may be, I am unable in this case to make the express finding which, according to section 83(7) I must make before I can make a final care order. 

33. I have already delayed the final determination in this case since September and that cannot be allowed continue indefinitely but, because the other child presently placed with B and R, (whose presence in the home was said to be a reason for not assessing the carers as long term carers) is said to be moving out in January, I will allow the Director-General one further opportunity to adequately and appropriately address permanency planning.   I will adjourn this matter for a further fortnight to allow that to happen. 

	PRACTICE DIRECTION 




THE CHILDREN’S COURT OF NEW SOUTH WALES

Practice Direction No. 30

Access to and publication of confidential Children’s Court Documents 

1.Aim


1.1 Application may be made to the Children’s Court for access to or for leave to publish to non-parties confidential documents in care or criminal cases, whether pending or completed, in the Children’s Court of New South Wales.   These may include applications by the Director-General of the Department of Community Services to permit publication of documents to a therapist so as to facilitate therapy or by NSW Police for the purposes of investigating crime.

1.2 The aim of this Practice Direction is to provide guidance on the practice to follow by persons seeking access to or leave to publish such documents. 

1.3 This Practice Direction does not affect the provision of documents to the Children’s Court Clinic for the purpose of preparation of assessment reports or the Department of Juvenile Justice for the purpose of the preparation of background reports.

2. Commencement

2.1 This Practice Direction will commence on 14 January 2008. 

3. General Procedure

3.1 Any party to proceedings in the Children’s Court of New South Wales or any person with a sufficient interest may apply to the Court for access to a document filed in the care or criminal proceedings and/or for leave to publish that document. That application should:

i. specify the documents the subject of the application;

ii. specify the person(s) to whom the publication is sought to be made; and

iii. specify the reasons why leave is sought.

3.2 The application may be made by way of a letter addressed to the Children’s Court of New South Wales and is to be served on each party to the  proceedings and the parent of the subject child or children.  If the applicant has obtained the written consent of the parties, then the written consents should be filed with the application.

3.3 The Registrar will list the matter on an available list day for consideration.

3.4 The following are among the matters which the Children’s Court may consider when deciding whether to allow access or give leave as sought. These factors are not in any order of importance as the importance of each of the various factors will vary from case to case:-

i. The welfare and interests of the child or children concerned in the  proceedings and whether that child or those children is/are likely to be adversely affected by the order in any significant way;

ii. The welfare and interests of children generally;

iii. The maintenance of confidentiality in children cases;

iv. The importance of encouraging frankness in children’s cases;

v. The public interest in the administration of justice;

vi. The public interest in the prosecution of serious crime and the punishment of offenders, including the public interest in convicting those who have been guilty of violent and/or sexual offences against children and the strong public interest in making available material to the police and justice authorities which may be relevant to a criminal trial;

vii. The desirability of co-operation between various agencies concerned with the welfare of children;

viii. Fairness to the person who has incriminated himself and any others affected by the incriminating statement and any danger of oppression; 

ix. Any other material disclosure which has already taken place.

3.5 It is intended that such applications be dealt with summarily and on their first return day. 

SCOTT MITCHELL

Senior Children’s Magistrate

21 December 2007
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