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THE CHILDREN’S COURT OF NEW SOUTH WALES
Children’s Law News


‘Re  RHETT’ -  A Decision Misunderstood
John Crawford Acting Magistrate and former

Children’s Magistrate

The decision “In the Matter of ‘Rhett’” was delivered by Senior Children’s Court Magistrate Mitchell on the 8th January 2008 and the judgment is available at [2008] 1 Children’s Law News at l.

The decision has since given rise to a degree of controversy reminiscent of that following Practice Direction l5 made on the l September l993 concerning the l987 care legislation.

Background to the Controversy

Under the Children (Care and Protection) Act l987, the court (amongst other matters) had, before making orders of committal to care or to wardship, to be satisfied that such order “is likely to result in a significant improvement in the standard of care being given to the child” (s.72(1)(c)).  The view taken by magistrates (not surprisingly) was that this requirement was difficult to meet without information in a report concerning the future arrangements for the child’s care, including information of the proposed carer. The statutory requirement added to a concern of magistrates arising from their experience that following the making of final care orders, children often continued to remain in temporary placement (or had multiple temporary placements) for unacceptable periods of time despite contrary expressions of confidence in early placements made when such orders had been sought.

The practice direction (PD l5) required that when the court was considering the placement of a child pursuant to care orders with a fostering agency or service, the court may request the agency or service to furnish it with a written assessment as to the suitability of the person who is proposed to exercise the direct care of the child.  The practice direction was also intended to lead to greater uniformity between diverse requirements amongst magistrates.   Claims the requirement presented insurmountable difficulties for organisations followed, although some organisations seemed to have less trouble in meeting the requirements than others.

This difficulty arose from the manner in which organisations were engaged to recruit foster carers and often only commenced to do so after a wardship order was in place. 

In some circumstances these concerns had some justification but a practice direction serves by way of guidance and to facilitate, rather than to impede the objectives of the legislation.  To say that an impasse existed between the requirements of the court and organisations would be to overstate the situation but each was approaching the same aim (the best interests of the child) from their own perspective. Cases were resolved and undue delay in decision-making was avoided but the issue remained of concern as acknowledged in the l997 review report -

 “A recurring issue in the Children’s Court has been that the Court has been reluctant to make a wardship order because it is not certain what placement will be made for the child, and there is no real way of finding out the outcome once final orders are made.  This is especially an issue where a long-term foster care placement may take some time to find. Yet the agency cannot find that placement very easily unless there is a wardship order” (p.93) (Review of the Children (Care and Protection Act l987, Recommendations for Law Reform l997).  

The present s.82 order reports and court initiated review provision aims at specifically meeting this concern.

Background to the decision
The decision in “Rhett” (or as I suggest, a misunderstanding of the decision) it seems is giving effect to the “best interest” principle in the context of meeting the requirements of permanency planning, to have reawakened the old PD l5 debate.

It is not intended in this paper to reproduce the “Rhett” decision in full but the background to the case is of a l2 year old boy found to be in need of care and protection with a history of significant neglect by his mother. There were multiple reports over the preceding five years.  Rhett had a poor history of school attendance and his own health issues. Restoration was found not to be a realistic possibility. A long-term order allocating parental responsibility to the Minister was proposed with a liberal regime of contact with his mother. 

After an interim kinship placement was not sustainable, Rhett was placed (under an interim order of parental responsibility to the Minister) through an organisation with foster carers (B and R).

The barrier to the making final orders giving effect to the care plan was the court’s unwillingness to find that there had been compliance with s.83(7) of the Children and Young Persons (Care and Protection) Act 1998 (ie the court is not to make a final order unless it expressly finds that permanency planning for the child has been appropriately and adequately addressed.)  

In what way was care plan and evidence deficient?

Rhett was already in the placement with B and R. The placement seemed to be going well and Rhett had resumed his schooling. B and R were willing to be assessed and act as long-term carers.  The organisation had re-assessed them but only for a “short to medium term” (whatever that meant) due to their age and health status and this was the substance of the care plan.  The concession of the organisation to a possible long term placement of Rhett by B and R, was a commitment to an annual review of their suitability. The Department’s own resources referred to the scarcity of placements of a child of Rhett’s age. Subsequent information from the organisation failed to resolve the matter.

The court concluded that permanency planning was deficient because it provided for no more than a succession of annually reviewed placements where the continued involvement of B and R was not certain.

What are the expressed concerns with the decision in the case of “Rhett”?

Referring to the decision (and summarising those concerns of organisations M/s Voight (Barnados) said (Special Commission of Inquiry into Child Protection in New South Wales, 22.2.08 transcript p28.34) –

“A recent statement by the Senior Magistrate that children should not go into permanent care or change of parental responsibility until l8, for example, if their long-term carer cannot be sighted, is totally unrealistic because often if one is working with a child, they will be in an interim placement and often one is recruiting carers specifically for that child, so that recommendation is going to be very difficulty for us to comply with.” (emphasis added).
This theme was supported but developed to include the concerns for proposed carers (Mr.R. Best of DoCS (transcript p.39) )–

“We would certainly support Ms Voigt’s position that trying to identify particular carers and then to actually bring them through the care process so that they might in fact have to be cross-examined in court or their circumstances might be put under scrutiny within the Children’s Court would create tremendous difficulties for most carers who are considering that proposal.

To actually identify long-term carers in that very volatile and complex period of usually less than about a six-month period from when the care has commenced to when Family Court (sic) orders are there, where lots of things are changing and where your’re looking around at who might be appropriate carers and looking at other family members, and to actually then come ad said, “Yes, we have chosen these carers.  These are the carers. Here are all the details of the carers” creates tremendous practical problems.”

The court will not be oblivious to the difficulty confronting DoCS in formulating care planning in the context of litigation and against a background of factual “shifting sands”.

“In a jurisdiction as factually complex as child law nobody expects a local authority’s plan to be written in stone. Facts may emerge at a late stage which necessitate a change of view and the local authority should always be sensitive to a change of facts which may shift the perspective with which the case requires to be assessed. None of this, however relieves the local authority of its duty to ensure that its final proposals are placed before the court in a comprehensive form.” Re J (Minors)(Care:Care Plan) [l994] 1 FLR 253 at 263 per Wall J.

The Initial Misunderstanding
There is no suggestion directly or by implication that “carers” be ‘sighted’ or called for cross-examination if their identity is disclosed in a care plan or otherwise. The Magistrate in the Rhett case accepted the submission made by the legal representative for DoCS (para.3l) that the long-term carers need not be identified at all  (“I agree with Mr Herridge that it is not necessary for the Director-General to provide the name and address of the long-term carers and he is not being asked to do so.”) 

Even if named or identified in a care plan or otherwise, this would not make a proposed foster carer available as a witness. Before a final decision is made by the court concerning placement it is doubtful that a proposed foster carer could usefully give any relevant evidence. Support for this proposition is also found in Re J, Wall J at 261 – “This does not mean the foster parents in question will need to be called to give evidence. Involvement of such carers in the forensic process is, in my judgment, undesirable in principle unless they have specific factual information to contribute”. 

It was submitted to the magistrate on behalf of the Director-General (para 32) that the court is restrained by the decision in Re Josie from interfering with the Director-General’s parental responsibility.  The magistrate, correctly in my opinion, rejected this submission. As pointed out, the Director-General’s parental responsibility derived only from the interim order.  The court was not purporting to interfere with the proper authority of the Director-General but rather to exercise its own responsibilities. 

“Parliament has placed the responsibility for making care orders on the court, not on the local authority which brings the proceedings. Before a care order can be made, the local authority has to satisfy the court that the threshold criteria under s.31 of the l989 Act are satisfied, and the court also has to be satisfied that a care order is in the best interests of the child concerned.  To the latter end, the court is under a duty rigorously to scrutinize the care plan advanced by the local authority, and if the court does not think that it meets the needs of the child concerned, the court can refuse to make a care order. So much is elementary” (Wall LJ delivering the decision of the court in Re S and W (Care Proceedings) (2007) EWCA 232; [2007] 2 FLR 275 at 282).

The issue facing the magistrate in the case of Rhett (ie the need to meet the statutory requirement before an order can be made) is different from the rather more problematic situation where the court disagrees with proposals (or part thereof) in a care plan but not with the ultimate conclusion that a long term out of home order is the only viable outcome and an order should be made.  The issue here also is not the ‘impasse’ that “can develop between a court which declines to approve a care plan and the authority which declines to amend it.” (Re K (Care Proceedings: Care Plan) [2008] l FLR 1 at 7 citing from Re C (Adoption: Religious Observance [2992] 1 FLR lll9 at para.l5); Re S and W (Care Proceedings) at 282-287.

The magistrate’s difficulty arose from the deficiency in not addressing the requirements of s.78(2)(b) - that a care plan MUST MAKE PROVISION FOR…”(b) the kind of placement proposed to be sought for the child…including (i) how it relates to permanency planning for the child.”

The definition of “permanency planning” (s.78A) is important to note in the context of this case. It means “the making of a plan that aims to provide a child…with a stable placement that offers long-term security and that (a) has regard, in particular, to the principle set out in section 9(f), and (b) meets the needs of the child…,and (c) avoids the instability and uncertainty arising through a succession of different placements or temporary care arrangements.”

Section 9(f) in turn refers to the needs for timely arrangements to be made for a child in out of home care to ensure the provision of a safe, nurturing, stable and secure environment, recognising the child’s circumstances and the younger the age of the child, the greater the need for early decision to be made in relation to a permanent placement.   

What more information could have been provided in the care plan?

Given that the engaged organisation had not conducted an assessment of B and R as long term-carers, what further information could have been included in the care plan to satisfy s.78(2)(b) and 83(7)?  Drawing from the magistrate’s reasons and without the benefit of a direct knowledge of the facts of the case, I suggest that the following may have been open –

(a) information that further clarified what a medium term carer meant (given that the order would have effect for a maximum of 6 years given the child’s age);

(b) provision of further details (given that some information had already been disclosed) of the limiting factors of B and R’s age and health so that the court have a better insight into the likelihood that  B and R would not remain suitable carers;

 (c) if any risk was found, to nominate additional services or resources that could support the placement (such as respite care, mentoring of the child etc.);

(d) setting out in greater detail efforts that had been made to secure an alternative long term placement beyond the statement that there were no foster placements for a child of this age;

(e) identification of efforts that could be made in the future (including through other agencies) to support long term options if it became necessary in the future or identify contingency plans if the placement with B and R did not remain viable;

.

(f) DoCS could have expressed a willingness to consider recruiting B and R directly as foster carers if the assessment process of the organisation was considered too inflexible; and

(g) this may have been an unusual case where a responsible person from the organisation being called as a witness may have helped.  It seemed there was some ongoing miscommunication between the information the court was seeking and the capacity of someone with decision-making responsibility within the organisation to respond.

According to a fact sheet prepared for the Special Commission of Inquiry into Child Protection public forum on out of home care (29.2.2008) as at 30 June 2007 there were 3,287 children aged l2 to l5 and l,025 children aged l6-l7 in care.  It is difficult to accept there are no contingency arrangements for these children if their placements were to break down.

“Rhett” in perspective

Determining whether a finding should be made that “permanency planning for the child has been appropriate and adequately addressed” in this case is a finding of fact to be made by the magistrate on the evidence presented. Ultimately, as helpful as additional general observations may be, magistrates are not making determination of law that are binding on other magistrates or in other cases.

The facts in “Rhett’s” case are much removed from those of a younger child or children for whom it is intended to find caring and capable foster parents and an intention of establishing an enduring family relationship. Rhett already has an enduring relationship with his mother and that is to be supported by frequent contact. His developmental needs are different.  His future is one of growing autonomy as he moves through his teenage years rather than years of dependence. Stability in his education is a very significant consideration. 

The decision in the case of Rhett is not essentially about a magistrate’s disagreement with a care plan.  Nor is it about a failure to identify a named future long-term carer. It is about resolving deficiencies in long term planning for a child.  It is about satisfying the threshold test concerning permanency planning before a final order is made by appropriate evidence.  This is a responsibility that the legislation places with the court. Thereafter responsibility for the management of the approved care plan passes to the Minister. 

The magistrate in drawing on English authority proposed a number of circumstances where it is conceded that there would be significant limitations on the information that could be provided in a care plan provided it still meet the “appropriately and adequately addressed” permanency (s,.83(7)) test.. What should be provided is material from which the court can see a reasonable clear picture of “the way ahead” for the child in the foreseeable future (adopting the test of Lord Nicholls of Birkenhead in Re S (Minors)(Care Order; Implementation of Care Plan) and others (2002) UKHL 10; [2002] l FLR 815.

The magistrate recognised cases where the Director-General “doesn’t  know and cannot reasonably be expected to know” what lies in store for the child.  

Wall J. in Re J at p.26l cited the situation where the issue in the case was the child returning home or adoption and that the local authority may feel inhibited about identifying a prospective adoptive placement until that issue was resolved by a final order. “In such a case general evidence about the case or difficulty of identifying a placement for the child should suffice”.  In Re K  (2007) EWHC 393 [2008] 1 FLR 1, it was held that justices had been wrong in not approving a care plan because only indirect contact to the mother was proposed. The mother accepted the child be placed outside the home but not the nature of the placement and that would require a further hearing. The care plan was for adoption.  The authority was to concurrently plan for care by the child’s current carers but also seeking other carers.  “….K as I have said, desperately needs finality.  The local authority needs the certainty which only a final order can confer if it is to be able to plan concurrently for K’s future.” Munby J. (p.l6). 

Further, is the situation of the child with “huge” and “special” needs where no placement could be found within the limited time in which the case should be finalised.  Even where the magistrate does not then approve the care plan, the magistrate should take action or give directions to establish a clear time frame for resolution of the case. Somerset County Council v. D and others (2007) EWCA 722; [2008] 1 FLR 399). In this regard it is noted that timely decision-making is itself a feature of permanency planning.  

Finally, are the matter of details that should confidently be dealt with once a child has been placed in care. Few parents have given close thought to and made contingency plans for every possible future tragedy or misfortune that may preclude or impede their ability to care for their child. A greater level of planning can hardly be reasonably expected of the Director-General.
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