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REASONS FOR JUDGMENT

The proceedings

1. ‘Belinda Saunders’, known as Belinda, and ‘Stuart Morgan’ seek orders in respect of children who were removed from their care in November 2006.  They appeal to this court by way of a new hearing and additional evidence from the orders made by the Children’s Court on 14 November 2007: s 91 of the Children and Young Persons (Care and Protection Act) 1998 (the Care Act).  The oldest child, Michael, also appeals against the orders of the Children’s Court.

2. The 7 children and other persons concerned in this appeal are:

· ‘Michael’, Belinda’s eldest child, a boy [               ] (now aged 13)

· ‘Olivia’, her second child, a girl [            ] (now aged 9)

· ‘Jayden’, her third child, a [          ] (now aged 3)

· The mother, known as Belinda Saunders, recently married to Stuart Morgan

· Stuart Morgan, Belinda’s husband, and natural father of Jayden

· Damian, Arthur, Linda and Paul Morgan, Stuart’s other, older children

· Craig Morgan, Stuart Morgan’s uncle, great uncle to the children


3. Belinda Saunders and Stuart Morgan, whom I shall refer to collectively as ‘the parents’, had been living in a de facto relationship together with their respective children.  Then, in November 2006, following a JIRT investigation precipitated by complaints of abuse made by Damian, all 7 children were removed from them.

4. There then followed criminal charges in the Local Court and care proceedings in the Children's Court.  Michael was restored to the mother after some 2 months in temporary care, but the other 6 children were left in the care of the Minister and remained in foster care.  

5. The orders made by the Children’s Court to which the appeal relates involved:

· Parental responsibility for Michael was allocated to the Minister, in respect of education and medical treatment.  Parental responsibility in respect of residence and day-to-day care was allocated to the mother, until he turns 18.  

· Parental responsibility for Olivia and Jayden was allocated to the Minister, 
until they turn 18.  They have been living with temporary foster carers since 
their removal from the parents.

· Other, consequential orders and notations relating to contact and progress reports in respect of development and the placement of Olivia and Jayden


6. In this appeal, the parents initially sought restoration of both Olivia and Jayden.  No orders were sought for the restoration of the 4 Morgan children. During the course of the hearing the application for restoration of Olivia was abandoned.  The only application for restoration maintained, therefore, related to Jayden, the natural child of Belinda Saunders and Stuart Morgan.  They asked for an express finding that there is a realistic possibility of restoration of Jayden to their care.  Other, consequential and ancillary orders and undertakings were sought.  

7. The parents also sought changes to the orders concerning contact and parental responsibility. In particular, they want a greater say in relation to the future medical needs and education of Michael and Olivia, and sibling contact.  Craig Morgan, for his part, sought an order for increased contact.

8. The Department opposed restoration of Jayden to the parents.  It also opposed most of the other orders sought by the parents, particularly as to parental responsibility of Michael and Olivia. It also opposed the order sought by Craig Morgan. The representatives of the children generally supported the Department’s position in respect of all 3 children the subject of the appeal.

9. In the result, the hearing proceeded on the basis that the central issue for determination was whether this court should accept the assessment of the Director-General that there is no realistic possibility of restoration of Jayden to the parents, and whether it should direct the preparation of a different permanency plan: s 83 of the Care Act.  The parents sought an express finding that there is a realistic possibility of Jayden being restored to them, having regard to:
(a)Jayden’s circumstances, and
(b) the evidence that they are likely to be able to satisfactorily address the 
      issues that led to his removal from their care.

10. Other issues for determination included: 

· The nature of any consequential orders that ought to be made if the court was 
satisfied there is a realistic possibility of restoration, particularly as to 

transitional arrangements.

· Whether the orders in respect of parental responsibility should be varied.

· Whether the orders for contact should be varied, and if so, how. 

· Whether any undertakings are required: s 73(1).


11.  I was unable to discover any judicial pronunciation on the meaning of a ‘realistic possibility’ of restoration. I was directed to the following passage in the submissions of Senior Children’s Magistrate Mitchell to the Special Commission of Enquiry into child protection services in NSW:

“The Children’s Court does not confuse realistic possibility of restoration with the mere hope that a parent’s situation may improve.  The body of decisions established by the court over the years requires that usually a realistic possibility be evidenced at the time of hearing by a coherent program already commenced and with some significant ‘runs on the board’.  The court needs to be able to see that a parent has already commenced a process of improving his or her parenting, that there has already been significant success and that continuing success can confidently be predicted.

What is required can be likened to a prima facie case where absent some unforeseen and unexpected circumstance a safe and appropriate restoration will be possible in the near future”.

12. This passage has elements that resonate.  With respect, however, to liken the determination to the concept of a prima facie case is alien to the fact that these are civil proceedings.  It is also at odds with the natural meaning of the words themselves, and in my view a purposive and beneficial construction of the legislation does not require such an onerous test.

13. There are aspects of a ‘possibility’ that might be confidently stated as trite.  sFirst, a possibility is something less than a probability; that is, something that it is likely to happen.  Secondly, a possibility is something that may or may not happen.  That said, it must be something that is not impossible.

14. The section requires, however, that the possibility be ‘realistic’.  That word is less easy to define, but clearly it was inserted to require that the possibility of restoration is real or practical.  It must not be fanciful, sentimental or idealistic, or based upon ‘unlikely hopes for the future’.  Amongst a myriad of synonyms in the various dictionaries I consulted, the most apt in the context of the section were the words ‘sensible’ and ‘commonsensical’. 

15. Furthermore, the determination must be undertaken in the context of the totality of the Care Act, in particular the objects set out in s 8 and other principles to be applied in its administration.  The object import notions of safety, welfare, well-being, health, needs, a safe and nurturing environment, and the like.  Section 9 and other sections set out the principles to be applied.  Some that are particularly apposite to the issues in this appeal include, in summary:

· The safety, welfare and well-being of the children must be the paramount 
consideration, paramount even over the rights of the parents: s 9(a).

· The views of the children are to be given due weight: s 9(b), and the interests 

of the siblings must be taken into account: s 103.

· Any action to be taken must be the least intrusive intervention in the life of the            children and the family that is consistent with the paramount concern to 

protect them from harm and promote their development: s 9(d).

· That the children retain relationships with people of significance: s 9(g).

· That any out-of-home care arrangements are made in a timely manner, to ensure the provision of a safe, nurturing, stable, and secure environment, 
recognising the children’s circumstances and that, the younger the age of the child, the greater the need for early decisions to be made in relation to a permanent placement: s 9(f) and s 78A.

· The Department bears the burden of proof on the balance of probabilities.

The issues that led to the removal of Jayden

16. It is necessary, first, to identify the issues that led to the removal of Jayden so as to consider whether the parents are likely to be able to satisfactorily address those issues in the context of a restoration of Jayden to their care.

17. Those issues have been clouded by reason of the fact that the complaints made by Damian Morgan of episodes of physical abuse by the parents, which were the catalyst for the JIRT investigation and subsequent removal of the other children, were to some extent discredited in the subsequent criminal proceedings.

18. Notwithstanding that Damian recanted, in the course of cross-examination in the Local Court in 2007, as to certain of his allegations of overt physical assaults on the part of the parents, there can be no doubt as to the pervasive environment of abuse in the Saunders/Morgan household to which all 7 children were subjected by the parents in the period leading up to their removal, as a result of which they were all traumatised (apart, perhaps, from Jayden, due to his age at that time).  There is direct objective evidence of both physical and psychological abuse during that period. There is an abundance of circumstantial evidence.  There are substantial concessions by both parents of conduct amounting to abuse.  And there are inferences reasonably to be drawn as to the prevalence of abuse from subsequent revelations and emerging indicators, most especially the post removal behaviour of Olivia and the evidence concerning her serious emotional state and its likely cause.

19. The environment of abuse was characterised by an excessively rigid disciplinary regime, involving shouting, yelling and unsparing physical punishment including face-slapping, kicking, biting and spanking on the bare bottom; callous and cruel force-feeding; long and uncompromising periods of ‘time-out’; and episodes of public humiliation, including sending children to school in pyjamas.  There is evidence of food-hoarding, forcing children to eat vomit, and hair-pulling.

20. An appreciation of the nature and extent of the abuse, both physical and psychological, and its impact on the children, may be gleaned from the following extracts:

Stuart Morgan (at T 439)
Q.   Limiting ourselves to Linda at the moment, you would sometimes put food repeatedly in her mouth by way of a spoon.  Correct? A.  Yes.  
Q.  I suggest that you - limiting to you - that you would force her to feed from time to time.
A.  Well, no.  At the time, I wasn't thinking it was force‑feeding.  I was helping her eat.
Q.  I understand that at the time but, with the benefit of hindsight, do you review the way that you treated Linda? A.  Yes.  
Q.  What's your view about it now? 
A.  Well, that I shouldn't have been helping her to eat the way I was.
Q.  Do you conceded that there was an element of being abusive in the way that you treated Linda back then?  A.  Yes.  
Q.  Do you concede that there was an element of being abusive about the way that Belinda treated Linda back then on that issue of feeding? A.  Yes.

Stuart Morgan (at T 440)
Q.  You agree that at least on one occasion Belinda took Linda's pants down and hit her on the bottom with her bare hand arising from discipline to do with not eating.  Correct? A.  Yes. 
Q.  And you agree that you didn't stop that happening.  Correct? A.  Yes.
Q.  You analyse that at least in terms of how you saw it back in November of last year that you trusted Belinda's sense of discipline in these matters.  Correct? A.  Yes.
Stuart Morgan (at T 443)
Q.  How many times do you say Linda went to school in her pyjamas for whatever reason? 
A.  A few times.
Q.  A few, so what do you mean by a few? A.  Three times I think it was.
Q.  How many times do you say Damian went to school in his pyjamas?
A.  Once or twice, I'm not sure.  I'm not 100% sure.
Q.  What about Arthur?  A.  Twice.

Stuart Morgan (at T 447)
Q.  Do you accept that it was part of the intention that the children from time to time be embarrassed and humiliated by being in their pyjamas on the way to school?
A.  No, that wasn't the intention at all.
Q.  Wasn't the intention to try and get them to change the way they behaved about eating their breakfast? A.  No, it wasn't just about that.
Q.  It was also about making sure they got dressed in a timely fashion, wasn't it?
A.  Yes, if they were to be ready to go to school.
Q.  That kind of parenting, is that something that in terms of your decisions about it you now would do differently? A.  Yes.
Q.  Do you concede that it's abusive to repeatedly send children to school in their pyjamas?
A.  Yes, it is.  

Belinda Saunders (at T 667)
Q.  Do you acknowledge that you force‑fed the children from time to time? A.  If‑‑
Q.  In that period 2004 to 2006?
A.  Well, if a child doesn't want to eat, and you're putting the spoon up to their mouth, then you're inevitably, you're, you know, not, you know, you're not - their rule is that they don’t want to eat, and your rule is that you're only saying it's - breakfast is, it needs to be had before school for the - all that sort of thing.  So it could be - you know.  In hindsight, I would never have done it.
Q.  Try and understand that when I'm asking you questions, unless I say, "What was your thinking behind or why did you have that rule," I'm not really interested in your mental processes; just whether you agree with whether there was a rule or so on.  Understand? A.  Yes.
Q.  Do you agree for whatever reason that there was force‑feeding of the children in the range 2004 to 2006?
A.  I picked up the spoon and put it to their mouth and they didn't want to eat it.

Belinda Saunders (at T 693)
Q.  I suggest to you that broadly, in relation to biting Damian's finger, that you agreed that you had bitten his finger, that you, in summary, said you didn't do it to cause harm, but you couldn't remember why that had happened or the circumstances.  Do you remember giving that evidence in summary? A.  I may have, yeah.
Q.  Is that still how you see it, or, given your enlightenment about your past behaviour, do you say more about why you bit Damian's finger?  Do you acknowledge that biting his finger‑‑
A.  I shouldn't have done it.  It was totally uncalled for and so - you don't do that.  Yeah.

Dr Pulman (at T 549)
…my concern was there had been so many other incidents and experiences of distress caused to the child, and that's been reiterated in Dianne Starkey's numerous reports talking about exposure to some form of emotional abuse and neglect…So there is certainly something happening, perceptions of the children of distress, and that was my concern:  that there's some overriding issue, there's some underlying behaviours…

     Ms Starkey (22 May 2008)

When asked whether she gets to see her mother, Olivia immediately said ‘I don’t want to see Mum’.  She said she wants to see her stepdad because he doesn’t bite or punch or hit or give hard cuddles.  She said that her mother did those things.  She said ‘Once Mum did it to Damian and Arthur naked’.  She said her mother ‘hit with a very hard broom…put water on their bottoms and smacked them’…She told me ‘we went to the park – we didn’t want to see what happened to Damian and Arthur’…

Ms Starkey (22 May 2008)
Olivia assigned responses to her natural mother portraying her as the person in the family who is sometimes bad-tempered, who sometimes gets too angry, who Olivia would sometimes like to kill, who Olivia sometimes wishes would go away, whom Olivia sometimes feels like hitting, whom Olivia is sometimes fed up with, whom Olivia wants to do things to annoy sometimes, who can make Olivia feel very angry, who sometimes frowns at Olivia, who sometimes tells Olivia off, who sometimes nags at Olivia, who sometimes gets angry with Olivia, who hits Olivia a lot, who makes Olivia feel afraid, who is mean to Olivia, who makes Olivia feel unhappy, and who does not love Olivia enough…


Ms Starkey (30 October 2008)
Olivia is a child who is demonstrating serious emotional disorder.  She is going to need ongoing therapeutic assistance for a long time in my opinion.  She is quite adamant she does not want to have contact with her mother.   She has stated this aversion is based on the maltreatment given to her and her siblings when she lived with her mother.

21. Perhaps the most telling evidence of the level of abuse was that of Dr Susan Pulman in her report prepared in July 2007.  Dr Pulman is a psychologist who was requested by the Children’s Court Clinic to provide assessments in respect of the children and the potential impact of restoration to the care of the parents.  She also gave evidence in these proceedings, and I found her a compelling witness.  Her experience and qualifications are most impressive.  She assessed both parents and each of the children.  She interviewed Olivia on 9 July 2007, and interviewed each of the Morgan children, individually, on 16 July 2007.  The following extracts are from her report.  The detail and consistency between the accounts of the various children are quite telling:

“Damian was asked about his experience living with his father Stuart and his stepmother Belinda and whether he understood the reasons for his removal.  He described Belinda as “mean, she’s abusing, she blames someone, she yell’s a lot, she would close the blinds when she was going to bash me so know one would see”.  He continued “she would yell at you for everything, not getting dressed, not listening, not eating breakfast.  I didn’t want to go home after school, I knew she would bash me.  I asked the teacher if I could go home with her.

Damian described some particularly disturbing episodes of abuse… “She would hit us with the remote control, she’d hit us with the telephone, one time she made me wear a nappy and stand in the corner for most of the day … I sometimes had to stand in the corner from after dinner at 6.00 pm until midnight, my legs were so sore, I’d ask for a drink and she wouldn’t give me one and she wouldn’t let me go to the toilet … sometimes when people come to the house we were still standing in the corner but she doesn’t hit us when the carers are there.”

He described how he was forced to eat weetbix for breakfast, lunch and dinner for three weeks.  “She would make me eat the first bowl of weetbix, then she would give me a second bowl with water or milk and make me eat it, sometimes I would hide the weetbix anywhere so I didn’t have to eat it, I would end up vomiting and she would made me eat it, I would have to go to school wearing my pyjamas with vomit on them”.  He stated “my throat was so dry I couldn’t swallow the weetbix and she put me in the shower and sprayed water down my mouth – with the tap on full … another day they covered my nose and mouth to make me eat it, they’d force me to have these smart tablets, you know the ones you can get mow that are supposed to make you smart, the pink tablets.  They made me have them and I’d vomit them up”.

One day I was walking to school with vomit on my pyjamas and another mother saw and took me to school.  She asked me what’s been happening and she told Liz the Deputy Principal and they called DoCS… Damian stated “Belinda would sometimes say to Stuart “leave and take your kids”.  “She lies to people.  Even Olivia hates her mother.  She would come up to me after and say “I feel sorry for you Damian”.  One day Stuart was sitting on my legs and he was going to make me eat the dry toast, he pushed my head back so hard that it broke the glass.”

“During interview, Arthur described his experience living with Belinda and Stuart.  He stated “I didn’t like Belinda, she used to hurt us, she told Stuart to his us, we’d get hit with a cricket bat.  Once she made me take my clothes off, we were going swimming and I had to go and get some clothes, because I didn’t get my clothes quick enough I had to stand there at the front door with no clothes on … she yell’s at everyone”.  “She’d pull my ears and her fingernails would dig in, she’d hit me on the head with her hands, she walk past and hit my head and my head would hit the wall … she tricked me, she said we were only going to stay there for one day and we ended up living there”.  “She’d make us stand in the corner, we’d be hours in the corner.  She never helped me with my homework, she only thinks about Michael, Olivia and Jayden.  Even Olivia hates her mum, she likes us more, Belinda swears at Olivia.  Belinda wouldn’t give us any cuddles, Dad would if she wasn’t there”.

Arthur stated that “Stuart is frightened of Belinda.  One day Stuart was on the lounge, he had a headache and she threw a book at him, she throws things at him.  Dad doesn’t like her any more.  She used to tell Olivia to get the cricket bat, Olivia doesn’t want to hurt Damian, we loved Olivia and Jayden, but if Olivia didn’t listen she would get into trouble.  Belinda told Stuart to hit Damian on the face.  She told him to eat his own vomit”.

“Belinda tries to send us away.  She says to people she knows “do you want four kids?”  We always get hungry living there.  She would say “no, you don’t get anymore”.


“Linda stated that “it was not so good living with Belinda and Stuart, it was bad living with Belinda, I don’t want to talk about her … I used to get hit by Belinda and Stuart, I would get hit with the cricket bat, on my legs and arms and on my nose once, on the back of the legs, I would also get smacked on the bottom, we would get put in the corner, we’d get out heads bashed into the wall, if we moved we’d get hit … Belinda was telling Stuart to hit us, she would say go and feed your f…. children, Arthur would go to bed hungry, sometimes he wasn’t allowed breakfast, lunch or dinner, once she wouldn’t allow Paul to drink anything and she thought he was drinking water out of the toilet so she dragged him by the ears, she swears at us, she used the f word.  She wouldn’t help us with our homework.”  She continued “I couldn’t sleep at night because I was having bad dreams about Damian getting hit.  Belinda would tell us to go to school in our pyjamas.  The school rang up and said get our clothes and she came up to the school and threw them at me”.  She further stated “Belinda would sometimes hit Michael on the hand and pick his nose.  When the carers were there Stuart and Belinda wouldn’t hit us.  They kept the cricket bat in the laundry.  She’d made us eat our own vomit.  She would be shouting every day.”

“Paul was very pleasant, friendly and chatty during the interview.  He started talking about what it was like living with Belinda and Stuart and stated “it was bad, I got sent to the corner, I don’t like Belinda.  I used to get smacked by Belinda, I used to get hit with the bat.  Stuart covered Damian’s mouth and he nearly died.  They were mean and they said to Damian eat your vomit, they let me have porridge but they made Damian eat Weetbix.  I saw Damian get hit with the cricket bat.  Olivia has changed.  She doesn’t like her mother.  We’d sometimes miss out on dinner.  I had to stand in the corner, my legs were hurting.  She pulled my ear if I moved in the corner and smacked me across the face.  Stuart didn’t stop her.  Belinda put a spoon down my sister’s throat.  Belinda wouldn’t let me play.  I had to sit in my room, we weren’t allowed to watch TV, she’d just put me in my room.  She let Arthur be naked … she made Arthur stand at the front door and Olivia opened the door.  Arthur got into trouble because he couldn’t find any clothes to wear.  Then Belinda said to Arthur go and get dressed.  I’ve seen Stuart sit on Damian, they were killing him, they closed his mouth.  Stuart didn’t hit me but Belinda did”.


“Interviews with Damian, Arthur, Paul and Linda indicate that all children continue to feel the deleterious effect of the abuse and neglect at the hands of Ms Saunders and Mr Morgan.  They remain Landsdowneful of their father and Ms Saunders and present as insecure and emotionally neglected young children.  Each of the children is likely to benefit from additional support and counselling at school to assist them to achieve their academic potential and to strengthen their self esteem.”


“Olivia presented at interview as a particularly reserved young child, hiding behind one of the caseworkers at Barnardos when being introduced to the clinician.  However rapport was quickly established and Olivia commenced talking about how happy she was with her carers… and chatted about school… 

She spoke about her mother and stated “I like Stuart but not my mum, Stuart tickles me, I like seeing Paul, Linda … Linda is good, Paul is cheeky, he says you are so cute little Olivia, I like seeing them every two weeks”.  She continued to talk about her mother and stated “Mum was very angry all the time...  She fed Michael the wrong food, she would feed him lollies but Stuart took it out of his mouth, then Mum and Dad had a fight, but once Stuart said to Mum to get out of the house.  I got no cuddles from Mum, only Dad, he is better than Mum, but I don’t want to see Belinda or Stuart.  I just want to get my toy pig out of there.  Mum doesn’t listen to anybody or Dad and my brother had to eat his own vomit.  Damian didn’t want his weetbix and he smacked my mum, and she said to eat the vomit.  She smacked him with a spoon.  She made them take their clothes off and poured water over them.  I helped them.  I want to teach her a lesson not to smack anyone with a bat.  I kicked her on the bottom.  I am cranky with my mum when I see her.  I saw her hit my brothers.  They would get sent to the naughty corner, I’d try to get them out of the naughty corner.  I try to bite her to stop her from doing things.  I hate her.  I don’t want to see her.  Both of the boys would get hosed.  Once I sneaked outside and turned it off.  Mum thinks they are naughty but I don’t think they are naughty, they are good, not bad.  Only my mum was naughty not my Dad.  Stuart doesn’t want to hurt anybody but I don’t want to see Stuart.  I couldn’t go and get food from the cupboard when mum was there.  I used to sneak into the cupboard.  I wasn’t allowed to go and get food”.
The psychological evidence

22. I turn at this point to examine the expert evidence, having regard to its importance in the determination of the critical areas of dispute in this appeal.

23. It was not in fact until recently that there was any objective psychological evidence positively supporting a restoration of any children to the parents, other than Michael.  Up until then, the psychological opinion was almost universally opposed to the restoration to these parents of any other children.  One exception was Dr Sharah, but for reasons I will come to, his opinion was discredited.

24. In mid 2008, Dr Gary Banks provided his report dated 26 June 2008 at the request of the Children’s Court Clinic.  He recommended that both Olivia and Jayden be restored to the parents.  As to Michael, he considered he was being effectively and affectionately cared for, that his home environment was supportive, warm and stable, and recommended an immediate return of full legal responsibility to the mother.  As to the parents, he said they acknowledged past mistakes, including the ‘overuse of disciplinary strategies, but showed a commitment in improving their parenting skills’.  In respect of Jayden, in particular, Dr Banks said:

“Jayden Porter appeared comfortable and happy in the presence of his parents, which is notable in light of the limited contact he has had with them over the past 18 months.  Ms Saunders’s and Mr Morgan’s behaviour to him throughout the assessment session was sensitively measured so as to not overwhelm him, was frequently and obviously affectionate to him, and did not leave me with concerns about the quality of the attachment or their interactions with him.  As with Michael, his home environment appeared more than adequate.  Taking all of the information gained on interviews, observations and multiple structured assessments, I would recommend that the Court could place significant weight on the option that there is a realistic possibility of restoration.”


25. Then came a Joint Clinicians Report from the Children’s Court Clinic, prepared in September and signed by each of Dr Miller, Dr Pulman and Dr Banks, which concluded:

“In summary, the reports can be seen as having highlighted particular risks to the children’s physical and emotional safety in 2007, with suggestions about how to address these risks.  The events in the subsequent year, including the placement of the Morgan children with ‘Mr and Mrs Landsdowne’, their subsequent removal from their care and placement in out-of-home care, the successful restoration of Michael to Ms Saunders, the dropping of the criminal charges against Mr Morgan and Ms Saunderse, the participation of Ms Saunderse and Mr Morgan in various parental education and personal remediation courses, and the re-establishment of meaningful contact between Jayden and Olivia and Ms Saunders and Mr Morgan, now suggest there is a realistic possibility of restoration of Olivia and Jayden to Ms Saunders and Mr Morgan’s care.”
26. Not unexpectedly, this opinion and the extent to which it was influenced by the views of Dr Banks was the subject of close consideration and examination during the hearing, and the premises upon which it was based were the subject of a sustained attack. It is pertinent to observe at this point that when Dr Banks gave his evidence, he resiled substantially from his earlier opinion, and indeed withdrew completely any support for a restoration of Olivia.  (It was this development that precipitated the withdrawal of the parents’ application for the restoration of Olivia).  

27. I will return to the Joint Clinicians Report, but in the meantime it is appropriate to put it in context by examining the previous psychological opinion.  It is also important to obtain an understanding as to why Dr Banks so dramatically changed his opinion.

28. Chronologically, the first of the earlier reports in evidence is that of Dr John Miller, a Consultant Psychiatrist, who prepared his report dated 23 June 2007 at the request of the Children’s Court and provided a psychiatric assessment of the parents.  Relevantly, the report concludes:

“In summary, both parents have histories which are not inconsistent with abusive behaviours on their part towards their children but I was unable to illicit (sic) any serious psychiatric disturbances which would account for alleged abuse and neglect.  This means that there are no treatable conditions psychiatrically but I am concerned that both parents are struggling to engage in basic parenting skills which will provide their children, all of whom have disabilities, with a safe and nourishing environment.  With evidence before the court, it would be important for the parents to demonstrate some understanding of behaviours towards their children which would demonstrate their capacity to care for their children.”
29. The next report was that of Dr Susan Pulman.  Her opinion then was:

“Despite being provided with considerable assistance from various disability professionals Ms Saunders and Mr Morgan appear to have been unable to provide a safe and secure environment for the children.  The available evidence suggests that any child placed in the care of Ms Saunders and Mr Morgan’s care is at an unacceptable level of risk.  The ongoing exposure to abuse and neglect appears to have impacted adversely on the Morgan children and Olivia all of whom seem anxious.”
30. Ms Dianne Starkey, who is an experienced Clinical Psychologist, was retained to provide ongoing counselling and support for Olivia.  She prepared a number of reports following her sessions with Olivia.  She reported that Olivia was ‘quite clear in her expression of her strong negative feelings about her mother’.  Olivia was adamant that she did not want to have any contact with her mother.  Ms Starkey was opposed to Olivia being forced to have contact with her mother, saying ‘Olivia has not seen her mother for 1.5 years and this means any assessment would be unlikely to show a close and loving relationship between mother and daughter’, and that contact could even be psychologically harmful.

31. Dr Banks, however, came to a different view; at least initially.  I will return to his evidence shortly.

32. I pause here to consider the evidence of Dr Sharah, a consultant psychiatrist to whom the parents were referred in November 2007, following removal of their children.  He then saw them on a monthly basis.  He provided a report dated 24 June 2008 in which he expressed the following opinions:

“The Court psychologist had apparently considered that both of them lacked “empathy”.   No other reason except the complaint of the 10 year old that he’d been hit by a cricket bat and had been in other ways physically abused by his father. This was a statement he later retracted…I found it difficult to discover the lack of empathy or concern in either of them.  I found it also very mystifying that on the basis of one psychologist’s report the Court would do something so drastic as to remove these children from their care leaving only the grossly disabled one Michael with them, the one needing extreme care… this seems to have been one of those cases which has been totally mismanaged from the start… I do not find any lack of rapport… I have no doubt that both these people are doing their best to provide a good home and be good parents for these children and neither of them constitute a danger to the children.”

The superficiality and bias in the report is readily apparent.  It is based entirely on the history given by the parents and their presentation.  That history was selective in a slanted way, and tailored to the outcome sought.  But there was more.  This came from Belinda Saunders, in cross-examination (T 673-4):

“Q.  Is it fair to say that Dr Sharah has taken a position that he wants to back you up about your dissatisfactions about the removal of the children?
A.  I think that Dr Sharah has his opinions on the Department of Community Services and other things, beside - beside - yeah, before ever meeting me.
Q.  And he's put some of those things in his report, hasn't he?  He has given a psychiatric report about this being a case of injustice, really, is the way that his report reads, isn't it?

HIS HONOUR: Q.  Sorry, how do you know that?  What you just said about Dr Sharah.
A.  In relation‑‑
Q.  What you just said, that he had his opinions about DOCS before he met you.  How do you know that? 
A.  Because Dr Sharah makes it quite clear that his position in relation to government departments.
Q.  He's said things to you, has he?  A.  Yes.

HUNT: Q.  Did you go to him because you knew he was a doctor who would give a contrary view about things to the psychologists and the psychiatrists already in the case?  A.  No.
Q.  You didn't know that about him before you went to see him.  Is that right?
A.  No, I didn't know.
Q.  Is the source of Dr Sharah's understanding about the case based on what you have said to him and Stuart said to him only?
A.  Well, he hasn't spoken to anyone other than the psychologist.  No, he hasn't spoken to anyone else as far as I'm aware.
Q.  And you haven't given him stuff to read about the case?  A.  I'm not allowed.
Q.  I'm not asking you whether you're allowed.  You haven't given him anything?  A.  No.
Q.  So his view about the rights or wrongs of the case, about this particular case, is based on what you and Stuart have told him.  Is that right?  A.  Yeah.  And his general opinion of the department. 

HIS HONOUR:  And his preconceived prejudices.  I don’t think we need to worry about Dr Sharah any more, do we?

HUNT:  I don’t think I do, your Honour.”

33. In the result, Dr Sharah was totally discredited, as I have said, and I discount his evidence in its entirety. 

34. I return, then, to the report of Dr Banks, as to which it is now evident that a similar phenomenon of dissembling and factual selectivity was at play.  Before Dr Banks entered the witness box, his evidence was prefaced by the following concessions by counsel for the parents (T 501):

“LAWSON:  Thank you, your Honour.  I've put my friends on notice of what I'm about to say to your Honour.  The father's position - that is, Mr Stuart Morgan's position - has changed somewhat.  Your Honour will recall that throughout these proceedings I have indicated to the court and to the parties that we would wait to speak to the relevant experts in terms of restoration of the child Olivia.  I can say that following discussions today with Dr Banks, my client's instructions are that he no longer seeks restoration of the child Olivia to his care, and that he only pursues an application in respect of the child Jayden...

HIS HONOUR:  Yes, thank you, Ms Lawson.  Mr Braine?

BRAINE:  Your Honour, similarly, all the counsel have had an opportunity to speak to Dr Banks about his current position, and your Honour will hear that in due course.  That has been communicated to the mother, and it's been a very difficult process for her in this regard, but she accepts that at the present time Olivia needs to be in a placement by herself, and needs to be stabilised in a placement by herself, and that that is something that she accepts is the appropriate thing to happen for her.  She continues to seek the restoration of Jayden at this time…”


35. Dr Banks explained his change of opinion in the following way (T 519ff):

“A.  I made a recommendation to this court about Olivia but conditioned that in my report on the basis of the material that I'd been provided with and an awareness of the material that I was not provided.  Having said that, I brought Olivia and her mother and stepfather together in what appeared to have been the first time in a good year and a half, and that appeared at that point to have gone without incident, and it gave me cause to recommend that this court could be open to a realistic possibility of restoration.  That was without the benefit of some eight volumes of material.  With that level of awareness now, I would be much more measured in the use of that term for the court, and in terms of a full recommendation as a realistic possibility I would be much, much more measured.

Q.  In relation to Jayden, doctor?
A.  I would suggest to the court there is a greater possibility than Olivia, but an awareness - and again, mindful of the fact that this child or both children are to be moved in their placements, and as a clinician I'm aware of the fact that the movements in and of themselves are traumatising, so if there is a possibility of the parents being considered as a prospective placement location then I think we as clinicians need to be open to that possibility.  With respect to Jayden, I would be suggesting that there is still a possibility.  I now need to be more measured on how realistic that is on the basis of all the information I've been given.

Q.  Limiting yourself to - I think it would be fair to say that on the material that you had available to you for consideration when you did your original report, you at that stage contended or asked the court to consider that it might arrive at a view that restoration of Jayden would happen in a fairly expeditious fashion.  They're not your words, but in summary.  In terms of any greater degree of measurement in your recommendations in relation to Jayden, does that attach to the time frame for any restoration, if achievable, as well?
A.  Yes.  I think certainly my suggestion to the court or recommendation to the court was that the court, if it felt on the balance of everything available to it, if it felt that restoration was realistic, it could proceed as soon as possible.  On the basis of what I've seen, and taking into account a myriad of factors yet to be addressed, that possibility still exists but the time frame I think needs to be greater, and I would suggest at a minimum six months, and we could then look forward beyond that.

Q.  Putting to one side other explorations in relation to the process that arrived at the joint report, to the degree that you joined in the joint report's seeming summary that restoration seemed possible in relation to each of the children, is what you have to say in relation to your view of the joint nature of that report conditioned by the evidence that you've just been giving about Olivia and then about Jayden?  A.  I'm sorry, counsel, you need to do that again.

Q.  In your original report to this court, your sole report, you had in mind on the material that was then available to you that there was likely to be a realistic prospect of restoration of Olivia expeditiously, and Olivia - I think immediately was the general word you used - and you agree now that your position has changed because of the extra material that you've now been provided with and consideration of a number of factors?  A.  Yes.

Q.  To the extent that the joint report summarised a seeming movement of the other clinicians towards that view of yours, is at least that view of yours in the joint report moderated in the same way as you've just been giving evidence about?  A.  Yes, it is.

Q.  The last issue that I want to go to in assisting to get the beginnings of your evidence onto the record, doctor, is this, that is it a fair position that in terms of clinical decisions and then legal decisions perhaps to be made about whether Olivia has contact with her mother and/or stepfather that you would be guided by the views of Dianne Starkey because of her treatment of Olivia?
A.  Given her increasing clinical role in Olivia's welfare I think she would be very well positioned to advise the court on those sorts of matters.”


36. I am to some extent critical of Dr Banks in respect of his handling of the forced contact he arranged for Olivia with her mother last August.   Olivia suffered a severe emotional reaction to this contact, leading to her subsequent hospitalisation.  I perhaps have the benefit of hindsight, but even before the contact Ms Starkey had expressed concern and opposition, unless Olivia was a willing participant.  It seemed to me that Dr Banks never really gave Olivia a genuine opportunity to freely express opposition to contact.  This was apparent from his evidence (T 525-6).  I preferred Ms Starkey’s approach to this issue: see her report of 22 May 2008 in the Conclusions at pp 6-7.

37. Having changed his recommendation in respect of Olivia, the focus of Dr Banks’ oral evidence turned to Jayden.  His view on Jayden had also changed, on the basis of all the information now available, such that he was now ‘more measured’ on how realistic a restoration of Jayden might be.  Pressed in cross-examination, Dr Banks was long-winded and equivocal.  But he did provide some guidance on the way the crucial issues should be approached.  The high point of his evidence came with the following exchange (T 593):

“Q.  If the court were ultimately to find that there had been abuse and humiliation of the children in the house when they were all living together, and the parents' acceptance is of lots of pressure and excessive discipline, does that amount to insight in terms of the level of damage that was being done to the children?
A.  Partially.  There's, if you like, the dawn of understanding.  As to whether it reaches full daylight I can't comment.  But, if you like, there's the start.”

38. For my part, this allegory encapsulated the essence of the dilemma.  Have these parents commenced the journey to self awareness in respect of their past abuse and the issues that led to the removal of the children? If so, have they progressed along the continuum of increasing insight and awareness to a sufficient degree to support an express finding that there is a realistic possibility of restoration? 

39. In the view of Dr Banks, these parents were only at the ‘early steps’ of that journey (T 594.44).  Ultimately, he was at a loss to provide anything more constructive than a series of questions for the court to consider (T 573.48):

“To be quite frank with the court, I am somewhat at a loss to provide anything more constructive at this point other than a series of questions that I think the court may be mindful of in its process as it considers this matter, and equally in line with that, I'm limiting it by way of not having or not being privy to the parents' evidence.”

The critical areas that Dr Banks recommended that the court take into account in its decision were articulated in some detail.  My summary is as follows, utilising the doctor’s words: 

1. The court needs to be convinced or have significant comfort that the matters that led up to 2006, which go from effectively 1995 onward, that the parents demonstrate an understanding of the confluence of those factors that led up to late 2006.

2. Ms Saunders's history of engaging health service delivery and health care (her excessive use of the health system) and the question marks surrounding the legitimacy or credibility of that help‑seeking behaviour.

3. The nature and state and stability of the relationship between Ms Saunders and Mr Morgan; that there had been a three or four‑month separation that was somewhat minimised by them.

4. A likely or a predicted reaction of Mr Morgan and Ms Saunders to the outcome of this court's finding, and the implications of that on their lives and on their relationship.  How much anger and guilt will be directed at each other and whether their relationship will sustain through that.

5. The extent to which the parents have learnt to interact with other people like DOCS and other people who they would see as having interfered in their lives and their children's lives.  And, moving forward, the role of the carers coming into the home environment as a risk‑reduction mechanism.

40. The other signatories to the Joint Clinicians Report also moved away from their support of the concept of restoration in the light of the discredited premises upon which the opinion was based, and the availability of a fuller factual matrix.

41. Dr Miller agreed that if the factors set out in the joint report proved untrue, that would affect his opinion.  He remained sceptical of Ms Saunders’s capacity to understand what it means to be a parent.

42. Dr Pulman remained concerned at the notion of restoration of either Olivia or Jayden absent some increased insight on the part of Ms Saunders than was demonstrated by her in the assessment carried out by the doctor in mid 2007.  She expressed that concern in this way (T 617.22 - 618.18):

“Q.  Did you get any sense, at the time of your assessment, that Ms Saunders accepted all or most of the things that were being suggested about her parenting style or her actual actions?
A.  I thought at the time, from my recollection, is that there wasn't what I would regard as being the level of acceptance of that that I would expect if a parent had acknowledged, "Well, yes, I do have a contribution to this.  There's no doubt about that.  I may believe it's not quite as is observed by the child but, yes, I do have some impact on that."  It wasn't my - from my recollection this is - it wasn't my impression from the interview of the mother, that there was enough acceptance of her contribution to that behaviour and that's what particularly concerned me that - look, I can't recommend or put forward any option that this child be returned to an environment in which there's not the necessary level of acceptance for change to occur.

Q.  Accepting that you ameliorated your position in relation to Michael by November 2007 based on things you'd seen about his care in the house and reassurances that you had, it would be fair to say that your position as a clinician was pretty strong anti‑restoration of Olivia or Jayden back in November last year?  A.  Yes, that's correct.

Q.  I accept the limitations you expressed yesterday about your ability to provide a full picture given your more limited involvement since, but obviously an attitude that there might be some possibility of restoration for Jayden in your mind must be based on a really sincere acceptance by the parents of their past failings in part.  Is that right?  A.  Absolutely.  That's correct.

Q.  The natural mother would have to accept a whole lot of the things, if not the exact interpretation, that people have complained about in terms of her parenting and actions, wouldn't she?  A.  There would have to be recognition that that is the child or the individual's perception of the situation and, perhaps, there was some difference between the intention of the act, the behaviour, and the way in was perceived, but there has to be an acknowledgment that, "My behaviour has had an impact in this way and it's been interpreted in this way and that needs to be addressed so that there's not a fear of continuation of those kinds of behaviours continuing."  So, there'd have to be that form of acceptance that, yes, "I need to address this, I need to look at why would somebody fear in this way or interpret my behaviour in this way."  That kind of acceptance would need to occur without a doubt.

Q.  Apart from just words, which can be cheap, there needs to be a really deeply felt acceptance, doesn't there, of the past and some real indication of searching oneself to be different in the future for it to ever be safe for Jayden to go home?  A.  Yes, that's correct.”
Are the parents likely to be able to satisfactorily address the issues?

43. Leaving aside Dr Sharah, none of the medical experts was prepared to unreservedly support the proposition that the possibility of a restoration of Jayden was realistic.  Each maintained strong reservations, and expressed the need for more information.

44. Dr Banks, for example, sidestepped the expression of any final view (T 588.18).  He went on to say:

“Q. Is it fair to say that the more that you think about the matter and the more you look at the prehistory, the more there is that troubles you about the prospect of restoration or the complexity of it?
A.  No.  And that’s where I used the word "equivocal".  I'm still left with: had I known or had I had these volumes of material, my assessment would have been different.  I'm left with the two possibilities of, yes, I could've confronted Ms Saunders and Mr Morgan individually and jointly about the matters historical and come to, essentially, two positions:  one being that they understood and had gained insight and awareness and changed as a result of that history, or alternatively, they were maintaining positions of denial or minimisation, which would then obviously heighten my level of vigilance.  

I remain unknown about that, which is why I'm saying to the court, the court has the benefit of having at least the direct evidence of the parents now and obviously multiple other parties.”


45. Dr Miller was similarly cautious.  He was asked whether the effort of the parents in undertaking parenting courses and other programs to address and improve their parenting knowledge and skills was a positive indicator, to which he observed that patients involved in court proceedings “can alter their behaviour significantly because of those court proceedings” (T 350).  The question is, were the courses undertaken to genuinely learn, or for evidentiary purposes?

46. Thus, Dr Miller would wish to re-assess the parents to ascertain the extent to which they had integrated the knowledge obtained (T 351.17 – 26):

 “Q.  You would want to ask the parents, for example, having covered certain material in the parenting programs, how they applied that back to the circumstances that led up to the removal of the children?  A.  Indeed, yes.

Q.  Would it be fair to say that, at this stage, you would consider yourself perhaps cautious in forming views about that level of insight that the parents may have achieved from the courses, simply by virtue of the fact that you haven't seen them for over 12 months?  
A.  (not transcribable)..yes.”
47. Not having seen the parents for some time, Dr Miller placed considerable weight on the opinion of Dr Banks when subscribing to the opinion in the Joint Clinicians Report (T 354.20).  He gave his evidence before Dr Banks had resiled considerably from his former opinions about the parents in giving his evidence.  It is to be assumed that Dr Miller would similarly qualify his opinion.

48. Dr Pulman was likewise reticent (T 555.25 – 556.26).  This included a concern as to Dr Banks having changed his views and whether everything she had been told was in fact true, and about the level of optimism displayed by Dr Banks.  She was similarly not in a position to form a final view, having regard to the length of time since she had seen the parents and their interaction with Jayden.  She also wanted more comfort in the form of further assessment on the question of restoration of Jayden, and in particular the extent to which the parents have transferred any theoretical learning to daily circumstances:

“…at this stage, I'm not convinced how realistic that is in the long‑term.  It certainly does raise a possibility, but with the information that I have - I certainly haven't seen the child, I've had no contact with the families for some time now, I've not seen them together, I've not been in a position to do so because I've not been working for the clinic because of the difficult health conditions of my own two children, but I'm basing that upon material that I have read which cannot be conclusive, because I've not seen the family again or seen them with the children.”
(T 538.6 - 13)

 “Q.  Did you understand that when you read Dr Banks' report that Dr Banks was aware that the parents had undertaken a number of programs?  A.  Yes, I was.

Q.  But is it your position that you would want to know if you were undertaking a further assessment of the mother and father the extent to which they have benefited from the programs?
A.  Yes, and their capacity to transfer that knowledge to daily circumstances which are forever challenging and changing the capacity to implement those skills that have been learnt is a completely separate matter.

Q.  Ma'am, is it fair to say that you would regard yourself in some difficulty in forming a final view about the issues of restoration based on the fact that it's now some, I think, 13 months since you've seen the parents and the children?
A.  Yes.  As I said before, particularly in regards to Jayden - as you've correctly pointed out, it has been some time since I've seen the parents and their interactions, their contact visits with Jayden, so really I don't believe that I would be at this point in time the most appropriate person to give a direction in that regard.  Having said that, I still have a number of concerns that I raised in my previous report, which are obviously concerning Olivia and the potential risk is still a concern that I have.  Now, the degree of that risk is something that I can't answer for you, and it will be a matter for your deliberations with your other experts that you're also talking to discuss that matter with.  As I've said at the outset, I still have concerns and I raised the possibility of this restoration for Jayden, but I can't really take it further than that at this point.”
(T 541.19 - 43)

49. Thus, Dr Pulman considered that before any conclusion could be reached on restoration of Jayden, an opportunity was required to measure and assess any changes in the behaviour of the parents (T 545.13 - 546.4):

 “Q.  In this court, undertaking an assessment of the extent to which they understand what the problems were and have undergone change, can you assist the court at all in how the court might assess the question of change in their behaviour?
A.  Yes.  That’s a difficult one, in fact.  It's something that none of us can truly know at the outset after the completion of the numerous parenting courses that someone has been on.  It's looking at their motivation to change and the impact of that, the courses that they have attended, and their interaction with the children during contact, and also their general interaction with other members of DOCS and the care workers, if they've been able to learn any of the skills in terms of argumentative or aggressive behaviour, and ways of just dealing with people in general, not just in the relationship that they have with the children during the contact.  

I think that that is a point that can be used, or an opportunity to measure changes in their behaviour during contact, although the ultimate test at the end of the day is going to be if there's any difficulties once the parent has been, say, with that child for a weekend or given weekend access for the child, and whether there's any distress or ongoing concerns regarding that child's behaviour once they've been released from that short‑term arrangement with the parents over the weekend.  

If you can watch the changes in behaviour during that period of time, that gives you some idea as to whether the child feels settled or comfortable in the parent's company for that length of time.  It's obviously important as well that the continued visits occur for the family, that there is support there, that any issues are raised and discussed, that the care workers continue to visit the family and deal with any issues there and then on the spot.  But it's a very difficult one to answer; the ability for them to transfer that knowledge is to be seen over a period of time, so it is a matter of increasing the contact with their child, see how that progresses over a period of weeks and months.

Q.  Just perhaps finally, would you agree it's very difficult for you to make that assessment, simply because you haven't seen them for such a long period of time? A. It is; it is at this point.”

50. In summary, none of the medical experts was prepared to positively support the restoration of Jayden to these parents on the basis of the information currently available to them, and in the absence of further observation and assessment.

51. Mrs Wilson had no such reservations.  

52. Mrs Gaye Wilson is the delegate of the Director‑General of the Department and, as the casework manager with the Auburn CSE of the Department, was the person ultimately responsible for the preparation of the care plans for Jayden and Olivia.  She has been the responsible officer in relation to the Saunders/Morgan children from the outset.  She perhaps, has had more opportunity than anyone to observe and assess these parents over a long period of time.  She remained firmly opposed to a restoration of Jayden.  Her evidence to this court was as follows:(T263). 

 “Q. What is your view today, in your role of the delegate of the director‑general and the author of the care plans for Jayden and Olivia - well, we'll start with Olivia - what is your view about whether there is a realistic prospect of restoration of Olivia to her mother's care?
A.  I continue to believe that there's no realistic possibility.

Q.  In the same role, relative to Jayden, what is your view about whether there is a realistic prospect of restoration of Jayden to the care of his parents or either of them?
A.  There is no realistic possibility.

Q.  Is it different if it's either of them rather than both of them?  A. It stands for both of them.”

53. On the question of the parents having changed, she was short and to the point, saying “talk is cheap” (T 33.48 - 334.5):

 “Q. I just want to take you back to some things that Ms Lawson was taking you through, and in particular, of course, the report of Dr Banks.  There are a number of paragraphs that she took you to where Dr Banks reports the parents telling him that they now understood or recognised the changes.  He reports them as saying to him things like that Belinda now recognises that her parenting skills are not sufficient, and you said that that wasn't enough, though, for you.  Why is that?”
A.  I think that talk is cheap.


54. Mrs Wilson gave a detailed and reasoned explanation for her opinion, which I found convincing and compelling.  She impressed me as a calm, thoughtful and caring caseworker.  She has considerable expertise in the area of children and their care, including lengthy practical experience.  I place great value on her opinion.  She was particularly critical of the parents’ continuing failure to take responsibility for what happened, and the fact that they continue to minimise their role in the abuse, and its effect on the children, and the need for them to be removed(T268.28 269.7):

Q.  His Honour will also have to consider what evidence is available as to the likelihood of the parents either having had or addressing the reasons that the children went into care.  That’s a summary of the kind of things that his Honour will have to think about.  Have you considered those issues, in terms of your consideration, that is, what the parents have done or not done to remedy the situation that led to the removal of all of the children?
A.  I think that, certainly, Belinda and Stuart have done some really good courses.  I think that their engagement with Relationships Australia has been a positive one and I know that they have undertaken a number of parenting courses.  I suppose the dilemma for me in that is that I don’t know how you internalise the learning that you receive, unless you take responsibility for what brought it about.  I think that while ever Belinda and Stuart minimise the role that they played in what happened to the Morgan and Porter‑Saunders children, I think that that’s problematic.  I think that while ever they blame Damian Morgan for bringing about the removal of the children, I think while ever they minimise that, then they continue to place the children at risk.  

HIS HONOUR
Q.  So that's just insights, is it?
A.  Insight, yeah.  Well, it's probably more than insight in as much as, you know, if I hit a child, I've got one or two responses to that:  I can either blame the child and say, "You drove me to that, because you made me feel bad," or you made me feel whatever, or I can say, you know, "I'm the adult, and I'm the one who has control over how I react to you and how I deal with you."  As a parent, unless you take on that responsibility, then I think that what often happens is that, you know, a smack doesn't work, so you use a fist; a fist doesn't work, you use something else.  So I think that certainly that is problematic.  

55. This need for evidence of acknowledgement on the part of parents, in seeking restoration, was accepted by counsel for the mother (see paragraph 18B – D of his written submissions):

“It is axiomatic that no effective change can occur unless a parent acknowledges their role in the problems at the outset.  This may not be a total responsibility but certainly an acceptance of a role either in whole or part as to matters that caused the children to be removed.

There needs to be some insight as to why those things occurred...

Finally, there needs to be some steps taken to address the issues.  Those steps would have to be significant, but not necessarily to completion.”


56. It was submitted on behalf of the parents that they have made significant progress in terms of acknowledgement and the gaining of insight, that they have commenced a process of improvement, and have ‘runs on the board’, from which a successful restoration of Jayden might confidently be predicted.  Overall, their parenting will be ‘good-enough’ (T 759.9).  Objective evidence of these matters pointed to on their behalf included: 

· The way in which the parents have cared for Michael since his restoration and 

the positive reports about the quality of that care (T 761, 766).

· The positive working relationship the parents have developed with the 
Department (T 761, 778).

· The numerous courses and parenting programs the parents have undertaken 

and propose to undertake; the fact that they ‘self-referred’ to these courses 

and programs and followed through with them; what they have learned 

(T 767, 776), and their development of insight (T 768, 776).

· The stabilisation of their relationship, and recent marriage (T 769).

· The parents’ acceptance of their role in the abuse of the children (T 775, 780).

57. The presentation of each parent in the witness box was most unsatisfactory.  In giving their evidence, each of them continued to trivialise the abuse of their children and minimise their role in it.  A particularly disappointing feature was their lack of candour.   I was hoping for more, particularly in the light of what I had read in Dr Bank’s reports.  In retrospect, however, perhaps this was not surprising, in that the absence of candour has been a hallmark of their behaviour from the outset.  This was conspicuous in their dealings with doctors, and evident also in their dealings with others, including caseworkers.  That this feature of their conduct and character still persists was strongly indicative of their continuing lack of insight and acceptance of the nature and level of abuse inflicted by them on their children.  They were unresponsive and evasive, aggrieved and resentful, and their evidence was facile and guarded, and was pervaded by insincerity and equivocation.

58. I should immediately add, however, that the views I ultimately formed were not formed solely on their evidence, but on the totality of the evidence, including the expert medical opinion, and the evidence of Mrs Wilson.  

59. Having regard to that totality of evidence, the Department has comfortably satisfied me on the balance of probabilities that these parents are not likely to be able to satisfactorily address the issues that led to the removal of Jayden from their care.  Sadly, they have never adequately acknowledged their abuse of their children, in particular the nature and depth of that abuse and its impact on the well-being of the children.  I have also concluded that they may be incapable of that understanding.  Their attempt to embark upon a process of improving their parenting skills and insight into their conduct has not resulted in significant success, and what has occurred is in my view insufficient to confidently predict any continuing success.  Whilst I do not entirely subscribe to the ‘talk is cheap’ concept, I am of the view that there has been an aura of unreality and superficiality surrounding the totality of the parents’ response to the removal of the children.  

60. The weaker, compliant nature of Mr Morgan was evident.  He just ‘went along’ with whatever Ms Saunders wanted or did.  He never stood up to her or defended the children against her excesses.  Indeed he adopted her style of abusive parenting (Dr Banks).  It is evident that he will continue to just ‘go along’, and one could not confidently predict that he could be a safe haven in the future when the going gets tough.  Ms Saunders is clearly the stronger partner in the relationship.  Her capacity to dominate, coax, manipulate and cajole clearly emerged from the evidence including her own presentation in the witness box.

61. Some thought had been given by the parents as to how they might cope in the event of a restoration of Jayden.  But when tested in cross-examination, they both fell short on numerous occasions.  Even the written plan, when it eventually emerged (Exhibit 6), late, almost an afterthought, was unconvincing.  

62. I agreed generally with the thrust of the submissions of Mr Hunt, counsel for the Department, but there are some extracts that I wish particularly to record and adopt:

“It is my submission that one of the circumstances that is difficult in relation to Jayden is, he doesn't have any problems.  He is a lovely little boy of three who is not wetting the bed or having hysterics or whatever, and it might be tempting to return him because he seems to be easy to these parents.  But every other child who can express themselves of an age that's been with them has recounted instance after instance of different kinds of bad behaviours.”  (T 806)

“There were some questions that the mother just couldn't answer when I asked about them.  There were two in particular.  She couldn't say why she'd bitten Damian's finger, and she couldn't say why she had sent the SMS, calling Bavna Sing effectively a liar, after she'd given DOCS an affidavit and before she gave evidence in the Children's Court.  The reason, in my submission, that she couldn't answer those two things is because if you're not going to tell the truth there is no answer.”  (T 806)

“...another thing that remains, it seems, unchanged, really, in terms of the evidence of both the parents, and that must relate to insight or lack of insight.  As Mr Braine says, it's a difficult situation, because there aren't many witnesses around.  However, the only witnesses that generally can attest to what happened in that house are children, and the parents broadly disagree with the children's disclosures, or carers.  And carer after carer after carer said things which the parents still do not acknowledge.”  (T 812)

63. I find, therefore, that these parents are not likely to be able to satisfactorily address the issues that led to the removal of Jayden from their care.

Jayden’s circumstances

64. It is not, therefore, necessary for me to examine in detail whether there are other aspects of Jayden’s circumstances that militate against the possibility of a restoration being realistic.  I was addressed by counsel on various aspects relating to Jayden’s circumstances, including his age, the fragility of the parents’ relationship, staying with Olivia, the presence of Michael, and the risk of multiple movements between carers.  These factors add weight to the finding that there is not a realistic possibility of restoration of Jayden to the parents, but would not, of themselves, establish that proposition (T 774.23 – 29).


Olivia

65. Nor do I need deal with Olivia’s situation in further detail.  Clearly she is a young girl with serious psychological problems requiring ongoing treatment.  I am satisfied that the forced contact with her mother was harmful, and that should not reoccur without the express approval of Ms Dianne Starkey, or whichever psychologist the Department might appoint to provide counselling and ongoing support for her.

66. The evidence of abuse to which she was subjected is overwhelming.  It is confirmed by her revelations to the various psychologists and by her reactions to contact and the prospect of contact.  Whether or not there is something in Olivia’s psyche that predisposed her to the profound effects on her of the abuse is not known, but it is clear that questions of future contact will need sensitive handling.

Michael

67. Michael’s condition, his situation and needs are well-documented and understood.  He is a child with very severe congenital disabilities.  He has intractable epilepsy and severe neurological dysfunction. He requires to be fed through a tube, is incontinent, cannot walk or talk, and is permanently in a wheelchair.  He needs almost constant attention and supervision, including a need have his nappy changed regularly, and a need to be turned at night.  
68. The Department conceded throughout the appeal that the restoration of Michael to the day-to-day care of Ms Saunders remains viable and that the Court ought make orders to give effect to the current situation.  Consent to Ms Saunders being allocated sole parental responsibility for residence and day-to-day care was indicated, with all other aspects being allocated jointly between the Minister and Ms Saunders, but the Minister sought to retain sole parental responsibility for sibling contact.

69. Ms Graycar, counsel for Michael’s guardian ad litem, submitted as follows:

“…in addition to a consideration of what is in Jayden’s best interests re his return (and in particular, the paramountcy of his welfare and safety), the Court must also consider the impact upon Michael of having another child in the home, and the danger of a dissipation of the focused attention that his mother and step father are able to provide him currently by virtue of his being the only child in their care.

Both Mr Morgan and Ms Saunders gave detailed evidence of their routine in relation to the care of Michael.  It is clear in view of Michael’s medical condition and medical history that he is a child with very high support needs.  He is physically unable to do anything for himself (eg, eating, toileting, moving etc) and cannot speak and has only very limited means of communication.  He is therefore extremely vulnerable and totally dependent upon the care of others.

While prior to his removal there were concerns about the quality of care Michael was receiving (eg the incidents involving sunburn; school absences and concerns about the size of his nappies), there are no current concerns that relate to his physical care.  It is far more difficult to assess whether and if so to what extent his emotional needs are being met.

…There is little evidence of his cognitive ability to appreciate what others around him are doing, though there was evidence in the Children’s Court that he flinched when some of the incidents the subject of those proceedings were taking place…evidence about whether Michael understands or appreciates what is going on around him is extremely equivocal.  

There is no evidence that having another child in the home would make a positive qualitative difference to Michael’s life.  The evidence on Michael’s cognitive abilities is simply insufficient to be able to draw the conclusion that he would ‘enjoy the company.’  In fact, there is far more evidence before the Court to the contrary, that is, that the care demands of an active toddler would focus attention away from Michael’s needs.  

The GAL holds concerns that Michael’s care would be compromised were Jayden to be restored.  Jayden is an active 3 year old toddler, who would need to be supervised closely and not left alone with Michael (Ms Saunders conceded in her evidence that she would not leave them alone together).

The concerns about the compromising of Michael’s care were not dispelled by the evidence presented and tested during the Appeal hearing.  That evidence did not give any confidence that a restoration of Jayden would have anything but a negative effect upon the quality of Michael's care, management and family relationships. Given the real possibility that remains of Michael’s care being compromised by the restoration of Jayden, the GAL is unable to support that restoration…”
70. There is force in these submissions.  Taken alone, the matters to which Ms Graycar has referred might not be sufficient, but taken together with everything else, these concerns add weight to a finding that restoration of Jayden is not a realistic possibility.

71. The only remaining issue relating to Jayden, therefore, was that of sibling contact, to which I will come.

Are the children in need of care and protection?

72. It was not now disputed that each of the three children was in need of care and protection at the time of the Children’s Court proceedings.   I am satisfied that each of them remains in need of care and protection, such that I may make care orders in relation to them for the purpose of this appeal: s 72 of the Care Act. 

Should the court accept the assessment of the Director-General?

73. It follows from my findings that I should accept the assessment of the Director-General that there is no realistic possibility of the restoration of Olivia and Jayden to the parents, and I so find: s 83(5).

Restoration

74. For all the reasons set out above, and having regard to the parents’ concession, I find that there is no realistic possibility of restoration of Olivia: s 83(7).

75. For all the reasons set out above, and having regard especially to the findings I have made that the parents are not likely to be able to satisfactorily address the issues that led to the removal of Jayden from their care, and the risk to his safety and welfare if a restoration were to be attempted, I am satisfied that any possibility of restoration is based on hopes for the future that have been demonstrated as unlikely.  

76. I find that there is no realistic possibility of restoration of Jayden: s 83(7). 

Contact

77. I come to questions of contact.  The views I have expressed and the findings I have made lead me to conclude that there should be a level of hesitation in devolving to the parents, at this time, any further responsibility than they already enjoy in respect of questions of contact.  

78. As to Craig Morgan, it was not suggested by anyone that his relationship with all of the children has been anything but positive and beneficial.  Nevertheless, having regard to my ongoing concerns, and the already crowded calendar of commitments under which Olivia and Jayden will remain, I am satisfied that the existing minimum arrangements are sufficient for the time being, and it is not appropriate to force any additional contact with Craig Morgan.  If opportunities occur for additional contact, either in the company of the parents, or the Morgan children, I am content for the Director-General to facilitate additional contact whenever appropriate, within his or her discretion.

79. I consider that for the time being all contact, whether it be contact between the parents and the children, contact between the children, or contact with Craig Morgan, should be at the discretion of the Director-General.

Disposition

80. It follows that I am disposed to make orders in accordance with those proposed by the Director-General, and handed up during the course of the appeal.

81. I therefore invite all persons concerned to agree upon the Minute of Order, to enable the formal entry of the orders required to implement my decision.
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