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ADVOCACY IN CARE PROCEEDINGS

A paper prepared by Robert James McLachlan, solicitor, for a Conference of Central Coast Care Practitioners on 31 October 2008

There have been many papers prepared and produced dealing with different aspects of the law in relation to care.  This has been supplemented by a number of reported cases in Children’s Law News.  These have been useful tools for practitioners in care.

Knowing and understanding the law is important.  Applying it to the facts of your client’s case is critical.  The art of advocacy in care proceedings is not a topic that has been specifically canvassed in any paper and I thought it may be useful to traverse some matters that I have found useful in the conduct of my practice.

I should say at the outset that this paper does not pretend or purport to be an exhaustive treatise on the topic.  There are numerous articles and books that deal with the general art of Advocacy.  All are relevant and pertinent.  Care proceedings are special but they are not unique.  The skills of an Advocate are generally speaking ones that applying across the board to all forms of litigation and the reader is commended to enhance their skills by reference to those papers and articles that are available.  For those that are specifically interested in enhancing their skills they are commended to the Australian Advocacy Institutes Advocacy Courses.  These expose the practitioner to an intensive but enlightening analysis of the art of advocacy and that can considerably enhance your skills.

A.
General Preparation and Conduct

The most critical thing in any litigation is to quickly identify the case that you are to bring.  This does not mean that you will know all of the issues that have to be canvassed but it is important at the earliest opportunity to sit with your client and to identify:-

1.
What the nature of the proceedings are.

2.
What the allegations raised are.

3.
What the Court will be concerned about.

4.
What your instructions on the preceding issues are.

5.
What is the plan that you and your client intend to develop to meet the case.

The topics traversed in a Department application frequently cover a number of topics which are common in care proceedings.  They include:-

1.
Mental health or related issues.

2.
Drug and alcohol issues.

3.
Domestic violence issues.

4.
General parenting capacity issues.

The significance or relevance of each of those issues can and do vary from case to case.  Some of those issues are more significant in a particular case than others.  It is important to be frank and clear to your client at the outset as to the strengths and weaknesses of their case.  The issues that they need to address as a matter of practicality and the importance of maintaining their commitment to that treatment.

Ultimately no affidavit and/or submission as well crafted as may be will overcome a real deficiency in your case.

It is important to elicit all of that information at the earliest opportunity and to invite your client to consider whether they agree they should address those issues and how that should occur.  If there is some form of commitment by your client to doing so then assistance in identifying services or engaging with the Department in having those services in place should be undertaken.

B.
Establishment

There are many stages in care proceedings and the first is whether the child was in need of care.  In an earlier article the writer had contended that the question of “establishment” is a legal test and therefore whilst one is instructed, the ultimate assessment of whether there is a proper basis for contesting this issue, is one of legal advice based on the facts received.  All too often proceedings are delayed and the focus of real issues are obscured by parties saying that they do not agree that the child was in need of care.  Advocates must clearly identify to their clients the realities on this issue.  In the same article the writer indicated his experience of the number of successfully contested establishment hearings.  There is usually sufficient evidence to meet the relatively low threshold of a finding.  You should be clear and frank to your clients if that is the case.  It may require an affidavit to deal with some of those issues so that they are underlined or underscored or because you can then set the issues that you want to litigate in the placement phase.  Acknowledging past failings is not a weakness.  It enhances a submission that your client has acknowledged the past and is showing some insight by acting on it in due course by going to courses, seeing counsellors or otherwise addressing those issues.

In short, while it is your obligation to act on instructions, those instructions have to be enlivened by proper advice.  Simply contesting establishment because your client wishes to rail against the Department is not good advocacy and ultimately is probably not in your client’s interests.  Advice, counsel and guidance are therefore critical.

Any affidavit dealing with establishment should be seen as not a fight in itself but as an initial skirmish in which the parent is identifying the issues upon which that parent intends to ultimately run their case if the Department does not support restoration.

C.
Assessment Application

The vogue now appears for assessments to be sought in almost every case.  The Children’s Court Clinic provides a useful avenue to obtain evidence that may assist your client.  Of course it may not.  If you have identified what the issues are and your client has agreed to work on those matters, it may frequently be the case that going to the clinic is of little utility except in further delaying the proceedings.  If the issues are drug and alcohol and domestic violence and your client has acknowledged them, the engagement of your client with health professionals that are addressing those issues at the earliest opportunity and the procurement 

of reports from them at an appropriate time would appear to the writer to be a far better and more appropriate way in the preparation of the case on those topics than simply exposing your client to a clinic assessment.

That does not mean that you should always oppose participating.  However, clearly work out what is to be gained in the advancement of your case and if it is something that can be addressed in the way suggested by the writer then consider whether that process should be engaged in or not.

In some ways a clinic assessment can widen the extent of issues that need to be argued in the final hearing rather than narrowing them.  Think as to whether your case will be assisted by either prosecuting or supporting such an assessment process.  Look at the alternates and see how your evidence can be best produced to deal with the issues that you intend to ultimately fight on.

D.
Preparation of Affidavits

In the conduct of care proceedings there is clearly a financial and resource imbalance.  The Department has the benefits of recorded history, of training of their caseworkers and of a number of lawyers to assist them in the preparation of their affidavits, whilst Legal Aid has limits as to resources and your client usually has limitations in their ability to contribute in the preparation of material in reply.

In that context it is acknowledged that the preparation of detailed exhaustive affidavits replying to each and every of the allegations raised by the Department is probably beyond the physical, emotional and financial resources of most clients.  The preparation of affidavits therefore should be focused on the real issues rather than on all of the issues raised by Department.  If you have identified what the prime issues are then clearly the preparation of an affidavit can focus on that evidence which appears to be relevant to those matters.

An example of doing this would be in a case where drug and alcohol is raised.  If your client has instructed you that they agree there is a problem that needs to be addressed then arguing over each matter in varying degrees may be of little assistance in addressing this issue on the question of whether the child can be restored.  I frequently get detailed instructions from the client as to their drug and alcohol history and frankly set that out.  My own experience is that courts are often positively assisted by those disclosures and see the candour as a matter of credit to your client rather than underscoring the magnitude of the problem.  Of course, each case can vary.  On that premise admitting a number of incidents or conceding that the Department has set out a history that is reasonably but not totally accurate may be a better way forward than going through numerous paragraphs than seeking to respond to each assertion.

In short, marshal your resources to meet the case that you need to meet.  Respond to the critical issues, so that it cannot be said that it has not been put in issue, but do not feel overwhelmed by the magnitude of the material that you face.

Having accepted the limits of the preparation of an affidavit, it is clearly important to craft an affidavit that is responsive to the issues and that gives the court some understanding of your case and reply.  All too often affidavits are prepared pleading the general issue and give little identification of what issues the parent is saying are relevant and what the parents’ position on those matters are.  If you and your client have worked out what those issues are at the earliest opportunity (as suggested above) then this course will be much easier to undertake and the value of the affidavit prepared will be that much greater.

E.
Preparation and Conduct of a Hearing

One of the critical areas that the writer believes Advocates fail to spend sufficient time on is the physical preparation of your client to give evidence.  Your client will often be suffering the usual nerves and concerns.  They are frequently not that well educated and are still, despite your best endeavours, frequently unclear about what is being required of them.  All of those matters can ultimately have a devastating consequence if your client has no preparation about the process of giving evidence and what may or may not take place.

The writer always, for whomever he is acting, takes the time to carry out the following steps, which is suggested are critical to prepare your client and your case for the hearing:-

1.
Ensure that your client has their own copy of each of the affidavits or documents.

2.
Invite them to re-read them (but not to memorise them) so that they are familiar with them.

3.
Ask them to identify any mistakes or corrections as at the date the document was prepared so that you can bring these to the court’s attention in chief.

4.
Ask them to bring those documents in chronological order in a discrete folder to the hearing (often it is prudent to have your own copy for the client because they may not have brought it to court or may have misplaced a document).

A simple but important issue to canvass with the client is whether they wish to take an oath or an affirmation.  Often one can see the look of pure confusion or terror on a client’s face when they are taken to the witness box and asked that question.  They are flummoxed immediately and commence their evidence by being uncertain of what they are doing.  Once you have clarified that with them and they are asked it they can give a simple answer and they are then not adversely affected by the simplest of things as denying whether an oath or affirmation should be administered.

Explain to your client what the process is about.  Explain to them the general procedure of examination, cross-examination and re-examination.  Explain the importance of responding to questions and not arguing or simply using the witness box as a soap-box.  I usually provide to clients or witnesses in care proceedings my standard document about giving evidence.  Attached is a copy of that.  I have been told that many clients and witnesses find it useful to read the document in advance of the hearing and to be supplemented by matters discussed in conference.

Often the issue raised by your client is, what is going to be asked of me in cross-examination.  It is important to highlight topics but, in the writer’s view, not to go to specific questions.  This can lead to the client going into the witness box expecting a certain line only to be then asked a series of questions on a different topic for which they are not either mentally or emotionally prepared.  Preparation is about focus on the issues rather than rehearsing the questions.

The effect of such preparation will be to imbue a degree of confidence in your client when they go through the difficult and emotionally fraught process of giving evidence.  It will lead, hopefully, to the presentation of a positive and confident case that the Court will then consider more earnestly.  It may not win you the case but it may allow the Court to consider the submissions with greater affect than a poorly presented witness who falls apart at the first hurdle of giving evidence.

You cannot save your client from themselves but you can certainly assist them in presenting their case in the best possible light with all of their deficiencies and difficulties.

F.
Cross-Examination

There are many papers and articles about the topic of cross-examination.  It is suggested that one of the critical issues about cross-examination is silence.  It is easy to ask questions simply because you and the witness are there.  It is important to remind yourself and your client that you are not there to ask questions because it seems like a good idea.  You are there to conduct their case.  The critical issue in any cross-examination is to identify whether a particular witness is likely to enhance your case or is so damaging to it that you may seek to challenge or illicit evidence undermining parts of the case that your client confronts.

If  the witness is neutral or has little or only peripheral affect then why ask questions.  All too often Advocates feel that they need to challenge every matter.  In doing so they may not enhance their case but diminish it.

There appears frequently to be an inferred need to cross-examine the caseworker because they are the face of the Department.  If, you have prepared your case at the earliest opportunity and then presented it to reflect your case theory, it may be that the caseworker at the time of hearing is a peripheral or fairly irrelevant figure.  They certainly produced evidence both from their knowledge and historical matters on the Department’s file that highlighted the areas of concern.  If, however they have not been actively engaged in casework with your client in any meaningful way on those topics since that time then asking them questions about it is unlikely to either improve your case or undermine theirs.

While the legal onus to prove that a child is in need of care and ultimately that a child should not be restored to a parent, is on the Department, the practicalities are that the Court is concerned to see whether a parent, who may have had a number of adverse things raised against them, is indeed capable of being a good enough parent and has indeed identified and commenced to work on topics that did in the past adversely affect their parenting.  In short, the focus will be upon your client and as a consequence accepting that at the earliest opportunity (and ensuring your client understands and accepts that) will mean that the Advocate is focused on presenting their case accordingly.

Railing against the deficiencies of the Department rarely ultimately assists.  In focusing on your client and where they are at the time of the hearing as against where they were at the start is really likely to be the area in which the Court is concerned.  Accordingly temper and guide your cross-examination accordingly.

It is important to use closed questions.  The use of the word why is unlikely to give you an answer that is helpful.  It is an invitation for the witness to comment.  As they are likely to be adverse to your client that comment is unlikely to assist.

The writer can only reiterate that the first, second and third question you should ask of yourself is do I need to cross-examine.  Only after you have had an affirmative answer to each of those enquiries should you then go about asking relevant questions on topics that the Court is concerned with and on issues that either may enhance your case or undermine the Department’s assertions about the weakness of it.

G.
Submissions

Many advocacy papers and books assert that when you commence your case you should be in a position to provide your final submissions having worked out the issues.  Whilst many scoff at what seems to be a preposterous suggestion, there is significant strength in that contention.  Cases are about issues and what your position on those issues is.

By identifying at the earliest opportunity what the case is about and developing and preparing your case, both in interlocutory proceedings, affidavits and other documents, you should have reached a point at the commencement of the proceedings where you know exactly what the issues are that you intend to run upon and what your evidence is, in large terms, on that topic.  Clearly much can change in the course of proceedings where the input of others can affect the ebb and flow of proceedings.  However, an understanding of what you are going to argue at the end of the case should be clearly in your mind before any word is uttered at the commencement of the hearing.

At some point, hopefully beforehand, a minute of order that reflects the ultimate relief that your client would seek should be available.  This may need to be changed but in the writer’s experience usually represents a basis of submissions for the orders sought.  Preparing that in written form and handing it to the Court either at the time of submissions of during the course of the proceedings is important.  Crystallisation of what your case is about enhances the Court’s understanding and the efficacy and strength of your case to the Court.  If you do not know what orders you want, how can the Court possibly have any real confidence that your client’s case is one that should be properly considered.

Submissions should not seek to traverse every factual matter conducted.  All too often Advocates feel they need to go through each point raised in the proceedings.  Rarely is any assistance given to the Court.  Identifying the main topics upon which the Court is going to make its decision and what the evidence is on those topics is the gravamen of a good submission.  Dealing with questions raised by the bench as they arise is also important.  Do not be flummoxed that the Court wants to question you about different things that you may be contending.  In the writer’s view the fact that the Magistrate or Judge is enquiring is a positive reinforcement that they are listening to what you say or at least have some appreciation of the case that you are running and wish to be assisted further.  Do not see it as an impediment or a distraction in your submissions that you are being asked questions.  Answer those directly.  Do not avoid or evade.

OUTLINE OF GIVING EVIDENCE

1. The most confusing part of giving evidence to most people is that apart from clarifying matters, they are not able to ask questions themselves or to “volunteer” information without there being a question before them.  It is important for you to understand that when called to the witness box you are there to answer questions.  Once you understand that procedure, it is our experience that the process becomes a little bit more comprehensible.

2. As you are there to answer questions it is crucial that you understand the question.  If you did not understand it, did not hear it or a word or phrase was used that you are not familiar with you must ask the questioner to either repeat the question or to clarify the part that you did not understand.  You will not been seen as silly in doing so.  Our experience is that people who feel too afraid to ensure that they understand the question often provide what they think the answer should be which is an even more silly situation than if they had simply asked a clarifying question.

3. Once you have understood the question, you should answer that question.  Do not try and add matters unless they are specifically relevant to the question and do not feel that because you may be giving a “positive” answer concerning the other party that you must add something negative to try and put it in context.  Magistrates and Judges do listen to the way in which answers are given.  From long standing experience we can say that if they think a person is giving honest answers and acknowledging strengths as well as weaknesses then they form a very favourable view about that witness and listen more intently and give greater weight to what they have said about the negative features.  An example of what we mean is, if you are asked about another person whom you don’t think is appropriate, for example for the care of a child something which will give a positive answer, don’t feel you must add to that a positive answer but at other times they are terrible.  While that may be strictly true it gives the impression to the Court that you are really not willing to acknowledge anything.  We are entitled to ask questions of you in reply and can seek to clarify those matters in a way which puts it in context without showing you to be biased or unbalanced in the way you are giving evidence.

4. You should remember that this is not a memory test.  Your Affidavit or other documents that have been filed represent your evidence and you are entitled to look at them to clarify anything.  If there are other records that you have brought along to Court which might assist you in answering a question, specifically as to dates or other events then you can indicate that there are records that you need to consult before answering.  If you remain uncertain a good way of answering is “I’m not really sure but to the best of my recall...” and then give the answer to the best of your recall.

5. Sometimes in giving evidence you will be asked to recite a conversation in the “first person”.  What this means is that you are being asked to give the words to yourself and other participants in the conversation as if they were being re-played on a tape recorder or video.  For example I said “What are you doing?”  She said “It’s none of your business.”  You would then go on to recite the conversation using words as best you can recall them in the first person.

6. It is important to remember that if you feel you need a break or a glass of water then you should tell the Court.

7. We believe it is important that when you are answering questions both to try and limit your nervousness but also to give the correct impression that you are being truthful. It is best to look at the person that is asking the question be it your Lawyer, the Lawyer for another party who is asking questions or the Magistrate or Judge.  This direct response has the effect of giving the impression (correctly) that you are telling the truth and answering the questions in a true and correct manner.

These notes should not be seen as anymore than being helpful hints of things that can assist in giving evidence.  Clearly it is the first imperative that you tell the truth at all times whether that truth may in regard to that question be helping the case that you want to present to the Court or not.  We cannot over emphasise that in our experience Judges and Magistrates place the greatest of weight upon people that they perceive are honestly answering questions even those questions that give answers that don’t help their case.
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