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On 15 October 2008 the NSW Court of Appeal handed down its decision in Director-General of Department of Community Services; Re Sophie [2008] NSWCA 250. The Court (Giles JA; Handley AJA; and Sackville AJA) unanimously allowed the Director General's claim for prerogative relief in the nature of certiorari. 

This paper summarises the case, and analyses the possible implications of the decision for the future conduct of care matters in NSW. It is submitted that the decision is authority for the principle that, in care proceedings, where a determination that a child is in need of care and protection depends on the resolution of allegations against the child’s caregivers from circumstantial evidence, the enquiry is simply whether the allegations have been proved on the balance of probabilities. 

The decision also provides scope for an argument that, in the particular circumstances of care proceedings, when reaching a determination on the balance of probabilities as to whether a child is in need of care and protection, a court may give greater weight to the subject matter and special nature of the proceedings than the possible consequences of such a determination for a person accused of harming that child.

The facts

It was agreed by all parties that sometime between 19 and 22 July 2006, Sophie (not her real name), then aged 5, acquired Neisseria gonorrhoea (NG) from her father. The father acquired NG as a result of having sexual intercourse with a prostitute overseas on or about 16 July 2006. The father returned from overseas on 19 July 2006 infected with NG. The father was alone with the child around 20 and 21 July 2006. 

The mother noticed that Sophie had a vaginal discharge on 25 July 2006. By decision of the father Sophie was not treated by a qualified medical practitioner until 14 August 2006 by which time the infection had ascended and caused a tubo-ovarian abscess. 


The child did not disclose any sexual assault by or sexual contact with her father. Nor did the child exhibit any behaviour which may have possibly indicated that she had been sexually abused. The father denied sexually assaulting his daughter. The father admitted that the child must have acquired NG from him but he claimed that the disease had been transmitted non-sexually. The medical evidence, other than the child's infection with NG, was inconclusive and did not show any signs of trauma to the child’s hymen or genitals.

The father was charged with a serious indictable offence in regard to the sexual assault of his daughter. This charge was later withdrawn. 

In August 2006 the Director General brought proceedings in the Children’s Court of NSW under the Children and Young Persons (Care and Protection) Act 1998 (“the Act”) on the ground that Sophie had been, or was likely to be, sexually abused: refer section 71 (1) (c).  

A determination that Sophie was in need of care and protection on that ground was conceded without admissions, and the real contest was as to what orders should be made in consequence. 

On 24 August 2007, Mitchell SCM, sitting in the Children’s Court at Lismore, ordered that Sophie be placed under the parental responsibility of the Minister until she attained the age of 18 years; that parental responsibility with respect to her religious upbringing and the preservation of her cultural heritage be allocated to her mother; that the father be prohibited from having contact with Sophie until her 18th birthday; and that the mother be prohibited from permitting him to have contact until that time [In the matter of  Maree (2007) CLN 6]. 

The Minister placed Sophie with the mother, who had separated from the father. 

The father appealed against those orders to the District Court of NSW under s. 91. The mother and child were subsequently joined as defendants.

After a hearing lasting eight days, Williams DCJ reserved his decision which was delivered on 30 May 2008. He upheld the father’s appeal and quashed the orders of the Children’s Court. Those Children's Court orders are now revived as a result of the Court of Appeal’s decision.


The Children’s Court proceedings

The Magistrate relied on the observations of the High Court in M v M (1988) 166 CLR 697 at 76-77 that the resolution of an allegation of sexual abuse against a parent is subservient and ancillary to the court’s determination of what is in the best interests of the child and that, accordingly, the court must assess the risk of sexual abuse occurring even when it is unable “confidently to make a finding that sexual abuse has taken place”. The Magistrate understood M v M to mean that the Court’s inability to resolve an allegation of sexual abuse should not distract it from assessing both the child’s welfare and the risks involved in competing proposals for the child’s custody or care.


On this basis the Magistrate, although not making any finding that the father had sexually abused Sophie, concluded that contact with the father posed an unacceptable risk “in terms of her sexual safety and of her emotional wellbeing”. 

The District Court appeal proceedings

Because the appeal proceeded by way of a new hearing, the threshold issue of whether Sophie was in need of care and protection was re-opened. For that reason, and unlike the proceedings in the Children’s Court (where this issue was conceded without admissions), the principal issue addressed in the District Court hearing and by the Judge in his judgment was whether Sophie had contracted NG as a consequence of sexual contact with her father. 

Extensive expert evidence was adduced in regard to the nature of NG (from a microbiologist and world expert in NG), how the disease is transmitted, whether non-sexual transmission was possible in particular in relation to transmission to a pre-pubertal girl and if so, in what circumstances was non-sexual transmission possible (this evidence included paediatric evidence, evidence from sexual health specialists and epidemiologists). A conference of experts was held prior to the hearing.

The father gave evidence and was cross-examined, as were other lay witnesses. 


In his judgment, Williams DCJ recorded that there was no dispute that the father had been the source of the infection of the child. Instead the factual dispute related to the manner in which that infection had occurred. The Director-General had contended that the most probable cause was sexually intimate behaviour between the father and Sophie. The father denied any such conduct and advanced five possible alternative means by which the infection may have been innocently transmitted to Sophie. 

His Honour, at [37-43], identified these as the following:

1.
Sophie’s use of a contaminated swing;

2.
Sophie and her father sharing the same sleeping arrangements in accordance the family’s cultural traditions;

3.
Sophie’s father assisting her with toileting;

4.
Sophie and her father bathing together; and

5.
Sophie sharing the same towel with her father.

At [16] His Honour described NG as follows:

“an organism that exists in warm moist conditions and causes physical reactions in its host. It is regarded as a Sexually Transmitted Disease ...because preponderantly infections of NG are caused by a sexual act of some description. An adult male with NG is more likely to infect an adult female by sexual contact than is an adult female likely to infect a male. ...NG is readily treatable with antibiotics.

It has an incubation period of about 2-5 days. Symptoms in a male can be a discomfort in passing urine and a discharge via the urethra. This discharge carries the NG gonococcus. NG cannot survive heat or if the medium in which it is being carried dries out. NG survives and infects a person by attaching itself to and remaining on a mucosal surface [such as the female genitalia]. ...In pre-pubertal girls, the mucosa surfaces forward of the hymen are more susceptible to be infected with NG, whereas in post-pubertal girls and women, the most susceptible mucosal surface is higher in the genitalia”.

The Director-General’s principal expert witness, Professor Margaret Hammerschlag
, considered the diagnosis of NG in a pre-pubertal child to be diagnostic of sexual abuse. The other experts agreed that non-sexual transmission of the bacteria to a pre-pubertal child was unlikely but possible, and that sexual transmission was the most common means of infection.

His Honour accepted, at [22]:

“on the balance of probabilities, that if the right conditions exist, NG can infect a person without [there] necessarily being some form of sexual contact. Those conditions are the transfer of viable inoculum by any means to a mucosal surface”.

His Honour found that the mother had noticed a discharge on her daughter on 25 July 2006. Given the accepted incubation period of 2 to 5 days, this meant that Sophie was infected somewhere between 19 and 22 July 2006. The father did not notice his own discharge until 20 or 21 July 2006. His Honour therefore found that the “window of opportunity” for Sophie to be infected was the short period between 20 and 22 July 2006.


The father gave affidavit evidence that he had spent one night alone with Sophie around 23 or 24 July 2006. However, his Honour found that the father agreed that he may have stayed alone with Sophie on two nights, on about 20 and 21 July 2006. His Honour nonetheless accepted that there was no evidence that the father had contrived to be alone with Sophie. If anything, the period they spent alone together followed from the mother’s decision not stay with them for one or two nights.


His Honour observed that if the father had sexually interfered with Sophie during the time they spent alone, it was unlikely to have been an isolated episode. However, there was no physical evidence of major sexual interference with Sophie; nor had she made any complaint about inappropriate behaviour on the part of the father. His Honour regarded this as “an important consideration”, particularly in view of Sophie’s strong desire to see her father again.


On the other hand, his Honour found that Sophie could have been interfered with without realising what was happening. He thought it highly improbable that any such interference could have occurred while the family were together. Accordingly, if she had been abused without realising it, the abuse was more likely to have taken place when the father and Sophie were alone.


His Honour found that major penetrative sexual interference would not be necessary to communicate NG, so long as there was contact between the living organism and the mucosal surfaces of the female genitalia. He accepted that an infection that begins on the mucosal surfaces of the fourchette, vestibular fossa or hymen could ascend into the fallopian tubes if left untreated. He found that Sophie’s infection had been untreated, at least from 25 July 2006 until 14 August 2006.

His Honour then addressed the “scenarios” put forward by the father as possible explanations for the non-sexual transmission of the infection to Sophie. His Honour took into account the opinion of the experts that NG survives best at 30º to 35º Centigrade and in circumstances of high humidity, which would be likely to occur on clothing, towels and hands and on body surfaces in a steamy bathroom. He also took into account that, for cultural reasons, Sophie would usually bathe with her father in a warm, humid bath-house atmosphere. 


His Honour made the following findings:

1.
Contamination from the use of a ball swing could occur only in consequence of “chance happenings so remote as to really not be worth any serious objective consideration”.

2.
The suggestion that the inoculum could have been transferred through the practice of the father and mother sleeping with the child was 

“highly improbable in any non-sexual way, especially given that there was no evidence of any discharge being observed on the bedding or linen”.

3.
The suggestion that the infection could have occurred when the father was assisting Sophie with her toileting while “perhaps not highly improbable [was] only remotely possible”.

4.
The “most persuasive suggestion” related to bathing. His Honour rejected bath-water as a probable vector of the infection, but was prepared to accept:

“the possibility that viable inoculum of a sufficient quantity could survive on a warm moist towel and be capable of infecting [Sophie] if, whilst still viable, it came in contact with a receptive mucosal surface. While the chances of that occurring are remote in the circumstances, such a chance is at least a realistic possibility”.


His Honour then turned to the evidence given by the father. He accepted that the father had failed to have Sophie properly examined after her symptoms were noticed, but considered that the failure was more of a reflection on the father’s character than indicative of whether or not sexual interference had taken place. He considered the father’s behaviour in this regard as “really quite inexcusable” and did not accept that the father was unaware of the infectious nature of his own condition.


His Honour considered that the father was not an impressive witness. His Honour “tend[ed] to agree with” the Director-General’s submission that the father’s evidence did not carry conviction, that he was prone to split hairs and, at times, was reluctant to face up to the inevitable. Even so, his Honour thought that it would be dangerous to come to a conclusion about a fact in issue based on a view of the father’s demeanour alone. Accordingly, despite the reservations he had expressed about the father’s evidence, he said that he “had not taken into account against [the father] my view of his demeanour as a witness”. 


His Honour did, however, proceed to make further adverse comment on the father’s behaviour. He found that the father realised he had an STD when he noticed a discharge from his urethra. On his own evidence, the father at that point began to take measures, such as washing his underwear and ensuring that he used only his own bath and hand towels. Nonetheless, with this regime in place, he continued to bathe with Sophie, to dry her and to continue other domestic practices that involved close contact with her.


His Honour adverted to questions relating to the burden of proof at a number of points in his judgment. He identified the issue as whether the Court was “well satisfied on the balance of probabilities” that Sophie’s infection was caused by the father’s inappropriate sexual conduct. He noted that the problem could not be resolved statistically, in the sense that a 1% chance that the infection could be transmitted in a non-sexual fashion had to be considered “in light of the known facts and would not equate to being well-satisfied that improper conduct occurred”.


His Honour also noted that the allegation against the father was “of a high order”. Not only was it alleged that he had inappropriate sexual contact with Sophie, but that he had done so knowing that he had a sexually transmitted disease. His Honour cited s 140 Evidence Act 1995 (NSW) as providing, in effect, that proof on the balance of probabilities “will vary according to the type of proceedings and the seriousness of the allegations”. He also quoted well-known passages from the judgment of Dixon J (as he then was) in Briginshaw v Briginshaw 
, to the effect that it is impossible to be reasonably satisfied of the truth of a grave allegation without the exercise of caution and “unless the proofs survive a careful scrutiny and appear precise and not loose and inexact”.


His Honour also stated that this was not a criminal trial and that the Court did not have to be satisfied of alleged misconduct beyond reasonable doubt. Even so, the allegation was serious and the outcome of the proceedings was potentially serious for the father. Later his Honour observed that the case was a difficult one, principally because no matter what the Court found, there would be no “certainty” in that finding.


Towards the end of his judgment, his Honour observed that in a criminal case based on circumstantial evidence, a direction is routinely given to a jury that they are not to act on such evidence to the detriment of an accused “unless all other reasonably available alternative hypotheses have been excluded”. He did not explain why he considered such a direction relevant to the task he was required to undertake.

His Honour concluded his judgment as follows:

“66.  In a case such as this, the grounds for intervention by the Department were made out by the fact of the NG infection in the child which fact, all agree, usually means the child has been sexually interfered with. In the present case, against that prima facie position is firstly, the denial by the father of any such interference and secondly, the presentation of expert evidence that supports the possibility of the infection having occurred without sexual interference.

67.  The court, on the evidence cannot say with certainty that sexual interference took place, nor can it say that it did not. That the disease may have been contracted in circumstances that are neither unreal or fanciful, despite being highly improbable, does not mean that in this particular case, having regard to the evidentiary test, the case for intervention has been made out.

68.  Applying those standards, in my view, the appeals should be upheld and the orders of the Children’s Court quashed. I make those orders”.

The proceedings in the Court of Appeal

The Director-General’s application for prerogative relief was made pursuant to section 69 Supreme Court Act 1970. Section 69(3) provides that:

“The jurisdiction of the Court to grant any relief or remedy in the nature of a writ of certiorari includes jurisdiction to quash the ultimate determination of a court or tribunal in any proceedings if that determination has been made on the basis of an error of law that appears on the face of the record of the proceedings.”

Section 69(4) provides that, for the purposes of subsection (3), the “face of the record” includes the reasons expressed by the court or tribunal for its ultimate determination.

The summons filed by the Director-General asserted that there were 3 errors of law disclosed on the face of the District Court record. These were that the primary Judge:

a.
Reached a conclusion that was not open to him, given his findings of primary fact.

b.
Failed to apply the correct legal standard of proof in determining the proceedings and finding that the child was not in need of care and protection.

c.
Failed to have regard to the safety, welfare and well being of the child as the paramount consideration as required under s 9(a) of the Act.

The argument ultimately advanced on behalf of the Director-General, in substance, was confined to the contention that the primary Judge had failed to apply the standard of proof correctly. It was that argument which was therefore the focus of the Court of Appeal’s judgment.

The Court of Appeal found that Williams DCJ's reasoning process involved an error of law. The Court stated at [63] that:

“It is true that the judgment does not state explicitly that the inability to exclude non-sexual transmission of NG as a realistic possibility determined the outcome of the appeal. However, pars 66 to 68, particularly his Honour’s holding that non-sexual transmission of NG was “highly improbable”, are consistent with that interpretation of the judgment. That interpretation of his Honour’s reasoning process is given added weight by the otherwise unexplained reference to routine directions in criminal cases involving circumstantial evidence. As the defendant’s submissions to this Court pointed out, the primary Judge reminded himself that he was not hearing a criminal case. Even so, his observation that in the criminal trial a jury cannot act on circumstantial evidence “unless all reasonably available alternative hypotheses have been excluded”, is difficult to understand unless he considered that similar reasoning should be applied to the factual issue presented by the present case.”

The Court then found, at [67], that:

"The primary Judge, although stating the principles governing the burden of proof correctly did not apply them correctly. It was appropriate to take into account the gravity of the allegation of sexual misconduct made against the father, as required by s 140(2) of the Evidence Act. It was not appropriate to find that the Director-General had failed to satisfy the burden of proof on the balance of probabilities simply because his Honour could not exclude a hypothesis that, although consistent with innocence, was "highly improbable". To approach the fact-finding tasks in that way was to apply a standard of proof higher than the balance of probabilities, even taking into account the gravity of the allegation against the father.”

The Court then said this, at [68]:

“As the High Court pointed out in Neat Holdings Pty Ltd v Karajan Holdings Pty Ltd 
 at 171, statements to the effect that clear and cogent proof is necessary where a serious allegation is made are not directed to the standard of proof to be applied, but merely reflect the conventional perception that members of society do not ordinarily engage in serious misconduct and that, accordingly, a finding of such misconduct should not be made lightly. In the end, however, as Ipp JA observed in Palmer v Dolman 
 at [47], the enquiry is simply whether the allegation has been proved on the balance of probabilities.”


The Court also found that the primary Judge, although he was required to do so, failed to make any finding about the reliability or otherwise of the father's evidence, in particular the father's denial of any wrongdoing. Nor did the primary Judge at any point specifically state that he was not satisfied on the balance of probabilities that the father had sexually abused Sophie, as he was required to do in the circumstances of the case in correctly applying the correct standard of proof to quash the Children’s Court orders. 

These were not only matters that should have been determined by the court below but, because they were factual issues left unresolved by that court, they were also matters the Court of Appeal could not itself resolve by declarations, given that certiorari was available only to correct an error on the face of the record. 


The Court of Appeal observed at [66] that Williams DCJ "had made a number of important findings that supported the Director-General's case [and, in those circumstances] if the father's evidence is to be ignored, the only significant finding suggesting the father had not abused Sophie relates to the absence of any complaint by her about sexual interference. Yet the judgement specifically accepts that Sophie could have been sexually abused without realising what was happening.”

Although obiter, a number of other comments made by the Court of Appeal are worthy of note:

1. “Although there was some debate in the submissions about the precise scope of s 69(4) of the Supreme Court Act, the debate proved to be of no consequence. The Director-General’s submissions were based solely on what was said to be an error of law apparent on the face of the reasons for judgment given by the District Court. It is therefore not necessary to consider whether s 69(4) authorises this Court, on an application for relief in the nature of certiorari, to have regard to the evidence before the court or tribunal making the decision subject to judicial review.” : at [13].

2. “The primary Judge, presumably because he was not invited to do so, did not consider by reference to M v M 
 whether Sophie should be regarded as “likely to be ...sexually abused” for the purposes of s 71(1)(c) of the Care Act, even if the Court was unable to determine whether the father had in fact sexually abused Sophie.”: at [21].

3. “…….the Director-General made no submission that the District Court Judge erred in citing the observations of Dixon J, in Briginshaw v Briginshaw, as elucidating the effect of s 

140(2)(c) of the Evidence Act. The decision in Briginshaw v Briginshaw pre-dated the enactment of the Evidence Act. More recent authorities have pointed out that s 140(2)(c) does not impose any hard and fast rules governing the proof of serious allegations from circumstantial evidence. 

The requirement stated in Briginshaw v Briginshaw, that there should be clear and cogent proof of serious allegations, does not change the standard of proof, but merely reflects the perception that members of the community do not ordinarily engage in serious misconduct: Neat Holdings Pty Ltd v Karajan Holdings Pty Ltd (1992) 67 ALJR 170 at 171, per Mason CJ, Brennan, Deane and Gaudron JJ; Palmer v Dolman [2005] NSWCA 361 at [41]-[47] per Ipp JA (with whom Tobias and Basten JJA agreed). Despite the emphasis in the more recent cases, the Director-General did not contend that the primary judge’s citation of Briginshaw v Briginshaw was inappropriate or an indication of error.”: at [50].

4. “Nor was any submission made by the Director-General that in the particular circumstances of this case s 140(2)(b) of the Evidence Act qualifies what otherwise would be the operation of s 140(2)(c). The “nature of the subject matter of the proceeding” in the present case is an application for a care order based on an allegation of sexual abuse and the alleged need to protect a child from further abuse. The interaction between 

s 140(2)(b) and s 140(2)(c) may give rise to questions that were not explored in argument. It is not necessary to consider any such questions in this judgment.”: at [51].

Discussion

In care proceedings under the Act, the Children’s Court is frequently required to deal with cases where a determination that a child is in need of care and protection (sometimes called the “establishment” phase of the proceedings) will depend upon the resolution of allegations against their carers by inference from circumstantial evidence. It is submitted that, in this case, the Court of Appeal confirms and clarifies important principles guiding the way that task should be undertaken:

1. Although such a determination should not be made lightly, the enquiry is simply whether the allegations have been proved on the balance of probabilities. 

2. In determining whether a child is in need of care and protection, a court is required to expressly find, on the balance of probabilities, that it is either satisfied of that or that it is not. 

3. Where a case involves proof of a fact by reference to circumstantial evidence, a court cannot find that an applicant has failed to satisfy the burden of proof on the balance of probabilities simply because it cannot exclude a hypothesis that, although consistent with innocence, and a possibility, is highly improbable. This would amount to the application of a standard of proof higher than the balance of probabilities. 

4.
Because of the enactment of section 140(2) Evidence Act, and developments in the common law since that time, the approach to the standard of proof in civil proceedings outlined in Briginshaw now has a more limited application.  

Requirement that a finding be made

Depending on the grounds relied on by the Director-General in making the care application, a finding that a child is in need of care and protection may involve (as it did in this case) expressly making a finding, on the balance of probabilities, that a child has been abused by a caregiver.  If a court concludes that, on balance, it cannot determine that issue one way or the other, the abuse would be treated as not having happened.  

This is consistent with well established legal principle. In Bradshaw v McKewans Pty Ltd 
 the High Court declared that, in civil matters, circumstances appearing in the evidence “must do more than give rise to conflicting inferences of equal degrees of probability……..” 

In Re B (Children)
, Lord Hoffman said this: “If a legal rule requires a fact to be proved (a "fact in issue"), a judge or jury must decide whether or not it happened. There is no room for a finding that it might have happened. The law operates a binary system in which the only values are 0 and 1. The fact either happened or it did not. If the tribunal is left in doubt, the doubt is resolved by a rule that one party or the other carries the burden of proof. If the 

party who bears the burden of proof fails to discharge it, a value of 0 is returned and the fact is treated as not having happened. If he does discharge it, a value of 1 is returned and the fact is treated as having happened”; at [2].

In care proceedings, it is however important to note that this would not necessarily be conclusive of the eventual outcome. If a court, applying the rule outlined above, treats the abuse as not having happened, it may still find a child to be in need of care and protection because of the risk of abuse in the future. Although unlikely, this is a scenario to which the Court of Appeal itself alluded in Re Sophie (refer above). 

The standard of proof issue

At common law, Briginshaw is the most frequently cited Australian case on the issue of the general application of the civil standard of proof. However, there is little authority in the High Court and in the superior courts in NSW as to how the Briginshaw principles should be applied to the special circumstances of care matters. This situation is particularly noteworthy because the principles established in Briginshaw have been interpreted with considerable latitude by the courts. As a result, a range of terminology has been used to describe the evidence required to satisfy the civil standard, or the degree of persuasion a court must feel to be so satisfied. 

For example, it has been said that clear
 or cogent
 or strict
 proof is necessary, or that a court needs to be satisfied to a relatively high degree
, or to have a firm satisfaction
 or a reasonable satisfaction
 that a case has been proved.   

While it can be argued that such latitude allows a court to adapt its approach to the circumstances of the case, it is also possible that it could lead to confusion about what the appropriate standard of proof actually is, and to the application of an effectively higher standard when serious matters are alleged. 

These were precisely the errors the Court of Appeal found were made by the District Court in Re Sophie.

In general terms, welfare authorities can therefore be confronted with significant difficulties in attempting to secure protective orders for children who have been the suspected victims of physical or sexual assault by their caregivers. This is because the evidence available in such cases is usually circumstantial, the orders that might be made will very often have serious consequences for the parent-child relationship, and because the Children’s Court is unable to even consider making those orders unless the threshold test of an “in need of care and protection” determination is satisfied. 

It was this tension between the requirements of the law on the one hand, and the aims of public policy on the other that it seems Fogarty J had in mind when, referring to the specific issue of child sexual abuse, he said in N and S and the Separate Representative 
:
“The secrecy which usually surrounds sexual abuse, the nature of the offences which it involves, and the nature of the relationship between the perpetrator and the child, all militate against the furnishing of the type of evidence with which lawyers like to work. Of course, the lack of that type of evidence may say less about whether an alleged event did or did not occur, than it says about the inappropriateness of the legal concepts used to test the allegations, especially in the context of a case which centres on the welfare of the child.” 
The House of Lords has dealt with this tension by affirming that, in care matters, primarily because the consequences for a child are serious either way, the law should be made clear and a simple balance of probabilities test applied. In Re B
 the House of Lords reaffirmed the decision of the House in Re H (Minors)(Sexual Abuse: Standard of Proof)
.
In the latter case Lord Lloyd had observed at 577-578 that:  

“…… the standard of proof under [section 31(2) of the Children Act 1989] ought to be the simple balance of probability however serious the allegations involved. . . . mainly because section 31(2) provides only the threshold criteria for making a care order. . . if the threshold criteria are not met, the local authority can do nothing, however grave the anticipated injury to the child, or however serious the apprehended consequences. This seems to me to be a strong argument in favour of making the threshold lower rather than higher. It would be a bizarre result if the more serious the anticipated injury, whether physical or sexual, the more difficult it became for the local authority to satisfy the initial burden of proof, and thereby ultimately, if the welfare test is satisfied, secure protection for the child. . . 

There remains the question whether anything should be said about the cogency of the evidence needed to 'tip the balance'. For my part I do not find those words helpful, since they are little more than a statement of the obvious; and there is a danger that the repeated use of the words will harden into a formula which, like other formulas (especially those based on a metaphor) may lead to misunderstanding."

In Re B, Baroness Hale, with whom the others members of the Court agreed, after referring to this passage, said this at [64]: 

My Lords, Lord Lloyd's prediction proved only too correct. Lord Nicholls' nuanced explanation left room for the nostrum, "the more serious the allegation, the more cogent the evidence needed to prove it", to take hold and be repeated time and time again in fact-finding hearings in care proceedings (see, for example, 

the argument of counsel for the local authority in Re U (A Child) (Department for Education and Skills intervening) [2004] EWCA Civ 567, [2005] Fam 134, at p 137. It is time for us to loosen its grip and give it its quietus………….

and this at [69-73]:

There are some proceedings, though civil in form, whose nature is such that it is appropriate to apply the criminal standard of proof. Divorce proceedings in the olden days of the matrimonial "offence" may have been another example (see Bater v Bater [1951] P 35). But care proceedings are not of that nature. They are not there to punish or to deter anyone. The consequences of breaking a care order are not penal. Care proceedings are there to protect a child from harm. The consequences for the child of getting it wrong are equally serious either way. 

My Lords, for that reason I would go further and announce loud and clear that the standard of proof in finding the facts necessary to establish the threshold under section 31(2) or the welfare considerations in section 1 of the 1989 (Children) Act is the simple balance of probabilities, neither more nor less. Neither the seriousness of the allegation nor the seriousness of the consequences should make any difference to the standard of proof to be applied in determining the facts. The inherent probabilities are simply something to be taken into account, where relevant, in deciding where the truth lies. 

As to the seriousness of the consequences, they are serious either way. A child may find her relationship with her family seriously disrupted; or she may find herself still at risk of suffering serious harm. A parent may find his relationship with his child seriously disrupted; or he may find himself still at liberty to maltreat this or other children in the future. 

As to the seriousness of the allegation, there is no logical or necessary connection between seriousness and probability. Some seriously harmful behaviour, such as murder, is sufficiently rare to be inherently improbable in most circumstances. Even then there are circumstances, such as a body with its throat cut and no weapon to hand, where it is not at all improbable. Other seriously harmful behaviour, such as alcohol or drug abuse, is regrettably all too common and not at all improbable. Nor are serious allegations made in a vacuum. Consider the famous example of the animal seen in Regent's Park. If it is seen outside the zoo on a stretch of greensward regularly used for walking dogs, then of course it is more likely to be a dog than a lion. If it is seen in the zoo next to the lions' enclosure when the door is open, then it may well be more likely to be a lion than a dog. 

In the context of care proceedings, this point applies with particular force to the identification of the perpetrator. It may be unlikely that any person looking after a baby would take him by the wrist and swing him against the wall, causing multiple fractures and other injuries. But once the evidence is clear that that is indeed what has happened to the child, it ceases to be improbable. Some-one looking after the child at the relevant time must have done it. The inherent improbability of the event has no relevance to deciding who that was. The simple balance of probabilities test should be applied.” 

The UK Children Act 1989 has important similarities to the NSW care legislation, the significance of which has been recognised by courts in this state. In Re Alistair 
 Kirby J said this at [80]:

“……it was submitted that this Court should not follow Re B [(Minors) (Care Proceedings: Issue Estoppel) (1997) 3 WLR 1], upon which the learned Magistrate relied. Re B was concerned with different legislation, such that it would be perilous, in the submission of the Director-General, to transpose to the New South Wales Act a rule developed in a different context. Certainly, there are differences between the New South Wales Act and the English statute. However, there are also similarities. 

Both provide that the safety and the welfare of the child or young person is paramount. Each has adopted a two stage inquisitorial process designed to expose what is best for the child.”

In Re Rhett (2008) CLN 1, Senior Children’s Magistrate Mitchell said: 

“So close are the relevant parallels between the child care and protection systems in England & Wales and in this state that I think it is permissible to look to English decisions for some guidance as to the interpretation and the implementation of the NSW Act.” 

In Re Ashley (2008) CLN 5, the same Magistrate accepted that a “cardinal principle” espoused by the House of Lords in S. v S and Ors (2002) UKHL 10 (that it is for the welfare authorities to formulate care plans and ultimately to implement them and for the courts, in deciding whether or not to make a final care order, to approve or disapprove those plans) “seems to apply in NSW as it does in England and Wales.”

There is therefore good reason to also look to English decisions for guidance on the issues before the Court in Re Sophie. 
Re B was raised in submissions to the Court of Appeal in Re Sophie. While the Court did not cite Re B in its judgment, it is argued that, at least in some important respects, its reasoning is nonetheless consistent with that case.

It is true that Re B be somewhat distinguished from Re Sophie in that in the former the Court was concerned with inferring likelihood of future abuse from past events, while in the latter the issue that squarely fell for determination was whether abuse had actually occurred. 

However, it is also true that the practical focus of the Court in Re B was nevertheless on the standard of proof to be applied to allegations of past abuse. It declares that the standard is the balance of probabilities. Moreover, at [70] Baroness Hale states that "the standard of proof in 

finding the facts necessary to establish the threshold under section 31(2) or the welfare considerations in section 1 of the 1989 Act is the simple balance of probabilities...." (emphasis added). Section 31(2) is in these terms:

 

"A court may only make a care order or a supervision order if it is satisfied -

(a) that the child concerned is suffering, or is likely to suffer, significant harm; and

(b) that the harm, or likelihood of harm, is attributable to - 

(i) the care given to the child, or likely to be given to him if the order were not made, not being what it would be reasonable to expect a parent to give to him; or

(ii) the child's being beyond parental control." 

This section clearly contemplates actual past and current events, as well as future likelihoods.

The most notable consistency between the reasoning of the respective Courts in both cases seems to be a rejection of any “hard and fast rule” that there is a necessary nexus between the seriousness of an event and the probability that it occurred. In both cases, the Courts preferred to see seriousness as simply one element to be considered, where relevant, in deciding an issue on the balance of probabilities.

In Re B, the Court declares, at [70], that “Neither the seriousness of the allegation nor the seriousness of the consequences should make any difference to the standard of proof to be applied in determining the facts. The inherent probabilities are simply something to be taken into account, where relevant, in deciding where the truth lies." (emphasis added).

In Re Sophie, the Court of Appeal pointed out that “more recent authorities” (relative to Briginshaw) have held that s 140(2)(c) of the Evidence Act (that the gravity of the matter alleged is a matter to be taken into account in applying the civil standard), “does not impose any hard and fast rules governing the proof of serious allegations from circumstantial evidence.” In this regard the Court referred to the High Court case of Neat Holdings (supra n 2) and the NSW Court of Appeal case of Palmer v Dolman (supra n 3). 

In Neat Holdings,  Mason CJ, Brennan, Deane and Gaudron JJ said at 171: 

“[T]he strength of the evidence necessary to establish a fact or facts on the balance of probabilities may vary according to the nature of what it is sought to prove. Thus, authoritative statements have often been made to the effect that clear or cogent or strict proof is necessary ‘where so serious a matter as fraud is to be found’. Statements to that effect should not, however, be understood as directed to the standard of proof. Rather, they should be understood as merely reflecting a conventional perception that members of our society do not ordinarily engage in fraudulent or criminal conduct and a judicial approach that a Court should not lightly make a finding that, on the balance of probabilities, a party to civil litigation has been guilty of such conduct.” (emphasis added).

The specific legal issue in Palmer v Dolman was the appropriate standard of proof, in civil proceedings, where fraud is sought to be inferred from circumstantial evidence. In addressing that issue Ipp JA (with whom Tobias JA and Basten JA agreed), examined the evolution of the civil standard of proof in Australia, focusing in particular on the extent to which the principles expressed in Briginshaw remain applicable in light of legislative and common law developments since that decision. 

Significantly, the Court commenced its analysis not with Briginshaw, but a later case decided by the High Court:

“The relevant principle in regard to civil cases was expressed by the High Court in the case of Bradshaw v McEwans Pty Ltd 
, in a passage that has been repeated many times. The passage is: 

‘Of course as far as logical consistency goes many hypotheses may be put which the evidence does not exclude positively. But this is a civil and not a criminal case. We are concerned with probabilities, not with possibilities. The difference between the criminal standard of proof in its application to circumstantial evidence and the civil is that in the former the facts must be such as to exclude reasonable hypotheses consistent with innocence, while the latter you need only circumstances raising a more probable inference in favour of what is alleged. In questions of this sort, where direct proof is not available, it is enough in the circumstances appearing in the evidence give rise to a reasonable and definite inference: they must do more than give rise to conflicting inferences of equal degrees of probability so that the choice between them is mere matter of conjecture: (see per Lord Robson, Richard Evans & Co Ltd v Astley [1911] AC 674, at 687). But if circumstances are proved in which it is reasonable to find a balance of probabilities in favour of the conclusion sought then, though the conclusion may fall short of certainty, it is not to be regarded as mere conjecture or surmise ...’”

After citing a number of subsequent cases in the High Court where this statement was adopted
, the Court quoted a passage from Chamberlain v R (No 2)
 where Gibbs CJ and Mason J said at 536: 

“When the evidence is circumstantial, the jury, whether in a civil or in a criminal case, are required to draw an inference from the circumstances of the case; in a civil case the circumstances must raise a more probable inference in favour of what is alleged ...;;

and a passage from Doney v R
  in which Deane, Dawson, Toohey, Gaudron and McHugh JJ said at 211 that when a lesser standard of proof than beyond reasonable doubt will suffice, “the existence of other reasonable hypotheses is simply a matter to be taken into account in determining whether the fact in issue should be inferred from the facts proved”.

The Court concluded that “On these authorities, it is sufficient in a civil case that the circumstances raise a more probable inference in favour of what is alleged.” (emphasis added).

The Court then referred to s 140 Evidence Act 1995 (NSW) and declared that “Section 140(1) is reflective of the law as stated in Bradshaw. Section 140(2) provides for no new principle.” In other words, the matters for consideration set out in s 140(2) do not in any way alter the standard of proof, which is to establish that the circumstances raise a more probable inference in favour of what is alleged.

The Court only then turned to Briginshaw. After quoting Sir Owen Dixon’s well-known statement at 361 to 362 of the judgment, the Court said: 

“The question arises as to the authoritative weight that, today, attaches to the observation that, where a serious allegation is made, “reasonable satisfaction” should not be produced by “inexact proofs, indefinite testimony, or indirect inferences”.  

The Court pointed out that in Briginshaw, Dixon J expressly recognised that adultery (the “serious allegation” in that case) might be proved by “circumstantial evidentiary facts”, that proof of adultery was a “matter of inference and circumstance”, and that the test for corroboration of confessional material depends on the “surrounding circumstances.” 

The Court reiterated the statement of principle it had earlier quoted from Chamberlain v R (No 2), and then extracted the passage from Neat Holdings quoted above. It concluded:

“The more recent authorities to which I have referred, and s 140 of the Evidence Act (1995) (NSW) make it plain that there are no hard and fast rules by which serious allegations might be proved from circumstantial evidence. The inquiry is simply, taking due account of what was said in Neat Holdings Pty Ltd v Karajan Holdings Pty Ltd, has the allegation been proved on a balance of probabilities.”

It is submitted that this amounts to the Court, in Palmer v Dolman, in answer to its own question concerning the authoritative weight that today attaches to Briginshaw, concluding that Briginshaw continues to apply only to the extent that a court should not “lightly” make a finding that a serious allegation has been proved from circumstantial evidence. Beyond that, there are “no hard and fast rules” and the inquiry is simply whether the allegation has been proved on a balance of probabilities.   

Re Sophie draws on these cases to similarly conclude that “…..the enquiry is simply whether the allegation has been proved on the balance of probabilities.”; at [69].

In care matters, the standard of proof to be applied to the threshold issue of a determination that a child is in need of care and protection, and any other issue of fact, is therefore a balance of probabilities standard, consistent with the Australian authorities cited in Re Sophie, and analogous to the decision of the House of Lords in Re B.

Other issues

The decision in Re Sophie, while not binding on certain other issues, provides scope for those issues to be argued in future cases:  

1. Whether s 69(4) Supreme Court Act authorises a court to have regard not only to the record of a decision below but also to the evidence considered in reaching that decision. 

There is no right of appeal under section 127 District Court Act 1973 against care orders and decisions made in the District Court: Druett v Director-General of Community Services [2001] 

NSWCA 126. Despite the terms of section 247 of the Act (which makes clear that the Supreme Court’s inherent jurisdiction is not limited by the Act), the Supreme Court’s parens patriae jurisdiction will be exercised to review a care decision only in “exceptional” circumstances.

Given these restrictions on the review of decisions made in care proceedings, and the issues at stake in those proceedings, it is argued that section 69(4) Supreme Court Act, which governs what can be considered “the record” for the purpose of claims for relief under s 69(3),  should not be read narrowly (see also S v Department of Community Services [2002] NSWCA 151 per Davies AJA at [20]).

In Craig v South Australia
, the High Court declared that, for the purpose of relief in the nature of certiorari, “the record” of the proceedings under review was clearly restricted “…..to no more than the documentation which initiates the proceedings and thereby grounds the jurisdiction of the tribunal, the pleadings (if any) and the adjudication” [at 19]. It rejected an “expansive” approach which also encompassed the reasons and the transcript [at 17].

Before the decision in Craig, the common law had moved away from the narrow view of the record taken in that case. In Kriticos v State of New South Wales 
 Kirby P said [at 5]: 

“I had expressed the hope, before Craig, that this Court would not be further troubled with tedious attempts to revive the historically dubious and greatly inconvenient notion that the “record” for the purpose of relief in the nature of certiorari excluded the published reasons of the court or tribunal under supervision.”  

The amendments to section 69 of the Supreme Court Act were specifically enacted in response to the decision in Craig [in particular see s. 69(4)]. In the second reading speech to the Courts Legislation Amendment Act 1996 No 111, the then Attorney General, JW Shaw stated:

"The modern approach to the meaning of "the record" has been an expansive one and the record has been taken to include the reasons of the court or tribunal under consideration, as well as the orders and court or tribunal documents, including the pleadings and the court file.  However, as a result of a recent High Court decision [i.e. Craig] which adopted an historical approach, the meaning of "the record" has been limited to exclude reasons for the purpose of certiorari ….. With all due respect to the High Court it seemed to be somewhat in tension with decisions within the New South Wales court system which had, prima facie, regarded reasons for decisions as part of the record …"

In this context, the use of the word “includes” in s 69(4) allows for argument that the record can extend beyond the reasons to include the pleadings and transcript of, and the exhibits before the lower court.  

The author was one of the instructing solicitors for the Director-General in Re Sophie. It was apparent that the Court of Appeal, in construing the decision of the District Court, would have been much aided in this task if it could have had regard to the evidence before the court below. The Court itself said at [54]: “The reasons of the primary Judge must be read as a whole, fairly and in context.” The evidence, it is suggested, should form an important part of that context.

This would not amount to a “roving commission through the materials” to discover error
, as long as a court was still required to find any error in the reasons themselves. 

2.
Whether, in care proceedings, s 140(2)(b) of the Evidence Act qualifies what would otherwise be the operation of s 140(2)(c). There is no reason not to extend this to include the possible interaction with s 140(2)(a). 

Section 140(2) does not set out an exhaustive list of matters a court is to take into account in determining whether it is satisfied that a party has proved its case on the balance of probabilities. Nor does it require that each matter is to have equal bearing on that process. 

It is therefore arguable that, in the particular circumstances of care proceedings involving serious allegations based on circumstantial evidence, the nature of the cause of action [s140(2)(a), and the special subject matter of the proceedings [s140(2)(b)], should have at least an equal, if not a more persuasive bearing on the Court’s determinations than the gravity of the matters alleged [s140(2)(c)]. 

This argument is neither an assertion that the possible consequences for children and parents in that category of care proceedings are not serious, nor that fairness to parents should, as a matter of course, be marginalised.  Rather, such an argument recognises, as did the Court in Re B, that the consequences will often be serious either way, and that care proceedings generally have a special character that should, as a matter of principle, differentiate them from other proceedings where the civil standard applies.   

Briginshaw would not necessarily counter this argument. The Evidence Act post-dates the decision in Briginshaw. It should be read on its own terms and in light of how it has been interpreted by courts since its enactment, rather than as a codification of Briginshaw. In applying section 140, there is therefore scope to take more account of one specified consideration than others.  

It is submitted this is what the Court in Re Sophie was suggesting in emphasising the way in which the civil standard was applied in the “more recent cases” of Neat and Dolman.
For the purposes of considering the matters in section 140(2)(a) & (b), it is suggested that the most salient aspects of care proceedings are:

1. The 2-stage nature of the proceedings;

2. The paramount importance of the safety, welfare and well-being of the child.

On the first, a finding that a child is in need of care and protection is not determinative of the final orders that might eventually be made. This should be an important consideration for the court in resolving serious allegations at this “threshold” stage.

Children’s Court Magistrate John Crawford
 puts it this way:

“There is absolutely no analogy with a trial that establishes the facts of the crime upon which a sentence is later imposed. The 'threshold test' is not intended to be the exclusive opportunity to establish the facts upon which a final order may be made  although in practice it will often provide the court with much relevant information for that decision." (emphasis added).

Should a court determine that a child is in need of care and protection on the grounds of sexual or physical abuse by a caregiver, the court’s hands would not be tied on the orders it may then make. The court would still be able to mould an outcome that met the child’s need for protection from further abuse, while, if the Court so wished, maintaining a relationship between the child and the caregiver. 

In other words, although such a finding would very likely lead to final orders having a significant impact on the child’s relationship with the caregiver, there is no reason to assume that that relationship would necessarily be severed, and in response to effectively apply a higher standard of proof  than the civil standard at the threshold stage. 

On the second consideration, any assessment that is made of the “strength” or “cogency” of evidence should take unambiguous account of the fact that care proceedings are fundamentally about the safety, welfare and well-being of children, rather than the rights and interests of their parents, or of others. 

Courts have consistently recognised, in general terms, that such a differentiated approach to matters in the care jurisdiction is justified. In J v Lieschke 
 for example, Brennan J said at [9]:

“It may be said of the jurisdiction under s.82 what Lord Evershed said of the wardship jurisdiction in In re K. (Infants) (1965) AC 201, at p 219:

‘ The jurisdiction ... is surely ... very special, and being very special the extent and application of the rules of natural justice must be applied and qualified accordingly. The judge must in exercising this jurisdiction act judicially; but the means whereby he reaches his conclusion must not be more important than the end. The procedure and rules ... should serve and not thwart the purpose.’

If an unqualified application of the principles of natural justice would frustrate the purpose for which the jurisdiction is conferred, the application of those principles would have to be qualified: see Kioa v. West (Minister for Immigration and Ethnic Affairs) (1985) 60 ALJR 113, at pp 141,148-149; 62 ALR 321, at pp 370,383- 384.”;

and Deane J this at [2]:

“In proceedings such as those involved in the present case, the interests of the child or children involved are paramount. The possible consequences to a parent, even an ‘unimpeachable’ parent  (see J. v. C. [1969] UKHL 4; (1970) AC 668, at p 715), of being deprived of custody of an infant child by an order of a court will be outweighed by the paramount interests of the child in a case where there is clear overall conflict between them.”

Although J v Lieschke was concerned with the right of a parent to be heard in care proceedings, it is argued that the principle involved applies to other procedural issues, and to evidentiary matters in care proceedings, particularly where there is express legislative scope for flexibility, as section 140(2) seems to provide. 

In this way the special objects of care legislation are best given due recognition. In particular, where serious allegations are made against parents, the impetus to caution to which this might naturally give rise will not unduly obscure the ultimate purpose of the proceedings. 

To quote an old authority:

"To prevent ... the possibility of being misled by equivocal appearances, the court will always travel to this conclusion with every necessary caution; whilst, on the other hand, it will be careful not to suffer the object of the law to be eluded, by any combination of parties, to keep without the reach of direct and positive proof.” 

Conclusion

There are sound legal and policy reasons for making clear that in care proceedings involving  serious allegations made against individuals on the basis of circumstantial evidence, the enquiry is simply whether the allegations have been proved on the balance of probabilities. Neither criminal concepts, nor flawed and superseded interpretations of the civil standard, should be permitted to trespass into this terrain. In this way the safety, welfare and well-being of children will be best promoted, while affording due fairness to their parents.

Re Sophie represents a further and important affirmation of this approach.
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