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1. The plaintiff seeks an order that the Director General, namely the second defendant, pay the mother’s costs on an indemnity basis as well as the costs of the Local Court hearing on the s 90 application, and of course this application includes the costs of the appeal before this court.  Although specifically not indicating that the independent legal representative seeks costs on an indemnity basis from what I heard yesterday, it appears that the independent legal representative joins in the orders sought by the plaintiff, so for the purpose of the disposition of this aspect of the matter, I will conclude that the independent legal representative seeks a costs order on the same basis as sought by the plaintiff.

2. I heard submissions from the parties in relation to this aspect of the matter yesterday.  I have been provided with two decisions of this court, namely Department of Community Services v SM and MM [2008] NSW DC 194, a decision of Garling DCJ, and I have been provided with a decision of SP v Department of Community Services [2006] NSW DC 168, a decision of Rein DCJ, as he then was of this court.  Each of those decisions has cited a number of authorities in relation to the issue of what is considered to be, effectively, exceptional circumstances, because that is the only basis upon which an order of the nature sought by the plaintiff and the independent legal representative can be entertained.

3.The application is brought pursuant to s 88 of the Children and Young Persons (Care and Protection) Act 1998.  Section 88 is in these brief terms:

“The Children’s Court cannot make an order for costs in care proceedings unless there are exceptional circumstances that justify it in doing so.”

This brings into play a question of what are considered to be exceptional circumstances and the issue of exceptional circumstances was before the judges of this court in those two decisions to which I have just referred. 

4. Exceptional circumstances can and, indeed, in many cases include a broad variety of factors.  There can be a difference of view as to what amounts to an exceptional circumstance.  The judges of this court in those two decisions had indicated certain views about what are considered to be exceptional circumstances.  At the end of the day each case needs to be determined in the context of the proceedings and the matters which were brought to the attention of the court during the course of those proceedings.  Certainly a relevant matter is the conduct of parties to proceedings of this nature.

5. The application for costs which has been made by the plaintiff and the independent legal representative has been opposed by the Director General through Mr Anderson.  Mr Anderson has, in my view, correctly said that I can only award costs in these proceedings.  These proceedings, of course, is the appeal which has been determined by this court and I am of the view that any question of costs when it comes to these proceedings must be limited to the appeal which has been heard and determined by me with the final orders made yesterday.  So, accordingly, I do not consider that this court should go beyond the scope of the proceedings which has been heard here.

6. Mr Anderson also indicated that the Civil Procedure Act does not apply.  Be that as it may, certainly when it comes to certain provisions of the rules, the rules do apply when it comes to matters of this nature, but the overall position which is before this court is the question of what amounts to exceptional circumstances and whether the court should accede to the applications which were made yesterday.  

7. The primary issues before the court during the appeal were as indicated by Mr Anderson, namely the issue of attachment and the issue of the medical care in so far as the child is concerned.  He indicated that in so far as the treating doctor is concerned, and here he referred to the evidence of Dr Walls, that in his opinion, that effectively the child should remain in Australia, and certainly at one stage that appeared to be the case.  Much of the time spent by this court was hearing evidence in relation to the availability of antiretroviral therapy not only in Australia but, significantly and indeed importantly particularly when it comes to the outcome of the appeal, the availability of such therapy in Cambodia.   Mr Anderson indicated that when it comes to examples of exceptional circumstances, these can be comprised of, inter alia, actual misconduct and gross negligence and matters of that kind and he has effectively asked the court to identify where those matters have appeared.  The examples he gave yesterday are not exhaustive examples.  

8. Indeed, when it comes to what can be considered exceptional circumstances Rein DCJ, (as he then was) said in SP and The Department of Community Services at para 36:

“The following matters are, I think, the types of matters which would or at least arguably might fall within the description of exceptional circumstances for the purposes of s 88 of the Act:

(1)  Deliberate misleading of the court or opponents.

(2)  Other misconduct or wrongful conduct.

(3)  Contumelious disregard of orders of the court for the principles set out in s 93 of the Act.

(4)  The raising of baseless allegations for which the party had no reasonable belief as to their existence.

 (5)  The raising of false issues that bear no relation to the facts or are contrary to the clearly established  case law.

(6)  Maintenance of proceedings solely for an ulterior motive or the undue prolongation of a case by groundless contentions.

(7)  Gross negligence in the conduct of a case at least where that has led to an extensive waste of the court’s time and that of other parties.

(8)  Where the proceedings involve a blatant abuse of process and/or are both mischievous and misconceived”.

9. As his Honour said in SP these types of matters would, or at least arguably, might fall within the description of exceptional circumstances.  The list there is not an exhaustive list, indeed other matters can come into play.  If they are relevant they need to be carefully considered by the court.

10. In the decision of the Department of Community Services and SM and MM his Honour Judge Garling took the view that the appeal which was before him had no merit and that the Magistrate made the only reasonable order available and he indicated that there were no grounds to seek an appeal from that order.  Those pronouncements of course need to be considered in the context of the case before his Honour.  His Honour also, in that decision, referred to what was said in Yacoub v Pilkington (Australia) Limited 2007 NSWCA 290 which sets out the law relating to exceptional circumstances.  I note there was reference in that decision by Campbell J to San v Rumble (No 2) 2007 NSWCA 259 and I note what was indicated there and I propose to quote this as said:

“I shall state such of the conclusions as seem to me to be applicable in the construction of r 31.18 (which relates to exceptional circumstances).

(a)  Exceptional circumstances are out of the ordinary course or unusual or special or uncommon. They need not be unique or unprecedented, or very rare, but they cannot be circumstances that are regularly, routinely or normally encountered (R v Kelly Edward (2001) 1 QB 198).

(b)  Exceptional circumstances can exist not only by reference to quantitative matters concerning relative frequency of occurrence but also by reference to qualitative factors (R v Buckland (2001) WLR 1262).

(c)  Exceptional circumstances can include a single exceptional matter, a combination of exceptional factors or a combination of ordinary factors which, although individually of no particular significance when taken together are as seen as exceptional.  (Ho v Professional Services Review Committee No. 295 (2007) FCA 388).

(d)  In deciding whether exceptional circumstances are exceptional within the meaning of a particular statutory provision one must keep in mind the rationale of that particular statutory provision (R v Buckland).

(e) Beyond these general guidelines whether exceptional circumstances exist depends upon a careful consideration of the facts of the individual case,  (AWA v Independent News of Auckland (1996) 2 NZLR 184).

11. Drawing upon the pronouncement that in deciding whether exceptional circumstances are exceptional, the matter needs to be considered within the particular statutory provision and the rationale of that particular statutory provision. It is appropriate to reflect at this stage upon that particular matter.  First of all there is a statutory provision which gives this court power to award costs in exceptional circumstances.  The Legislature who represents the community must have seen fit to legislate if there is an appropriate case amounting to exceptional circumstances then the court has power to award costs.  So there must have been in the mind of the Legislature circumstances which may arise which would justify such an order and that is the provision which has been engaged here.

12. The context of the appeal of course is one which needs to be considered in the context of the general nature of the proceedings.  The proceedings pursuant to s 93 subs (1) of the Children and Young Persons (Care and Protection) Act provide that such proceedings are not to be conducted in an adversarial manner and further under subs (2) the proceedings are to be conducted with as little formality and legal technicality and form as the circumstances of the case permit and further in subs (3) it is effectively stated that the court is not bound by the rules of evidence unless they are required to be applied.

13. Also importantly here and this is a matter which needs to be considered when one takes into account the context of the appeal before this court and indeed in all matters before the Children’s Court, that such matters before the court are to proceed as expeditiously as possible in order to minimise the effect of the proceedings on the child, or young person and his or her family and to finalise decisions concerning the long term placement of the child or young person.  

14. It is important indeed to reflect upon that provision.  This case involved a very young child who, for a considerable period of time was separated from his natural mother.  I do appreciate that contact visits were organised and took place but each day is important when one considers issues of attachment and the effect of a loss of attachment on a young child.  In that context given the effect of the orders that I have made in these proceedings it is to be expected that the child will eventually be restored to his natural mother and clearly having regard to the evidence of Miss Lindfield and Miss Armstrong, whose evidence I accepted during the course of this hearing, the issue of time is important.  It was never suggested by those experts that restoration be immediately put in place but certainly the steps leading up to that should be and indeed sooner rather than later.

15. This was a lengthy hearing before me and that of itself, in my view, is a consideration, although not the sole determinative factor when one takes into account the submissions which have been made by the plaintiff’s counsel and the independent legal representative when it comes to the overall conduct of the proceedings before this court.  I hasten to add that no doubt Mr Anderson acted pursuant to the instructions that were given to him from the Department and no criticism can be afforded to Mr Anderson at all in the way in which the proceedings were conducted before me.  The problem, as I see it, is far deeper than the position of the legal representative for the Department.  It seems to me that there has been a problem within the Department itself and I propose to indicate why I have come to that view during the course of this judgment.

16. It is fair to say that the Department did indeed have an entrenched, immoveable view from the very early stage with the action the Department took in relation to this child.  One of the submissions of Mr Anderson was that the mother had changed her view and certainly the mother had “waxed and waned” as I found in the judgment which I gave in this matter on 6 August this year.  The distinct impression that I gained from the evidence before the court, and this was touched upon in submissions by Mr Anderson was that effectively, that waxing and waning was really held against the mother.  The Department clearly had a view about the mother and instead of considering that in a proper way, namely a mother who was endeavouring to effectively decide what was best for her child, the waxing and waning, which undoubtedly occurred, was effectively used as a defence to the appeal which was brought by the plaintiff and the independent legal representative.  That is just one matter which clearly emerged during the course of the proceedings before me.

17. As to the issue as to whether the plaintiff would be accepted into the Mother and Children’s Program, and I appreciate that was an issue, it is clear from the evidence overall that the co-ordinator of that program, Ms McInnes, supported, effectively, the mother’s entry into that program and much had been achieved by way of progression of the assessment of the mother and child into that program and very little more had to be done in order to complete that assessment, but there was considerable time spent by this court in hearing evidence about that.  I note the course of the evidence of Ms McInnes, who I found was a truthful and reliable witness, but her evidence was tested.

18. I also note it has been submitted by Mr Anderson that the circumstances here are “different but not exceptional”.  Certainly at the outset this is a fairly unusual case.  He also indicated that the result, to use his terminology, “could have gone either way”.  That, in my view, would not be an assessment of any fair-minded observer when one takes into account the progression of the proceedings before me and the evidence which I heard.  So, the conduct of the proceedings before me is indeed a relevant matter particularly when it comes to the time which this court spent in considering a large number of documents and a considerable amount of oral evidence.  Much of the evidence, particularly towards the latter stage of the appeal, was in effect, gathered by the legal representatives of the plaintiff herself.  Frankly I would have thought that the Department should have taken a greater role in obtaining such relevant material and all of the material which was presented by the plaintiff at a relatively late stage, nevertheless, was entirely relevant and was of enormous assistance to this court. It is unfortunate that that material was not provided to the court at a much earlier stage.  

19. The Director General has a duty to assist the court.  There are clear statutory obligations on the part of the Director General given the objects of the Act of course to ensure that the interests of the child are protected and that the interests are paramount.  Hand in hand with that obligation is a direct responsibility on the part of the Director General to ensure that all relevant evidence is presented to the court, even if it does not assist the Director General’s case.  But it was up to the plaintiff to present much of this and that, in my view, is a legitimate matter to take into account when considering the nature of the relief sought in this costs application.

20. Certainly the Department had a firm view about the mother.  For example in an affidavit of Ms Nicola Wenk of 9 November 2007 who of course gave evidence before me, she stated in para 8 and I quote:

“Due to the circumstances the Department is unclear of Ms S’s drug use and involvement in criminal activity.  It appears likely that she frequents and/or resides in a drug activity environment” (effectively in Cambodia.)

In para 11 she said:

“Based on the known drug involvement of Ms S in Cambodia this is not a suitable environment for V to return to”.

21. Any fair-minded observer would draw at least an inference from those two paragraphs that the plaintiff was involved in criminal activity in Cambodia, surrounding the use of drugs and matters of that kind.

22. The plaintiff was charged with a serious offence for which she was dealt with after having pleaded guilty and having offered to assist the authorities and she was sentenced by His Honour Judge Williams of this court.  It is expected that she will be released in July of next year, but there is no evidence whatsoever to indicate that the plaintiff had been involved at all in any way, shape or form in any drug use and involvement in criminal activity other than the matter in respect of which she was dealt with by his Honour Judge Williams.  Indeed his Honour Judge Williams made certain recommendations and expressed certain views in relation to the mother and the child and the Mother and Children’s Program.  I appreciate, however, that what was before his Honour was not the case before me, an entirely different scenario, nevertheless that was a view formed by a judge of this court at a very early stage.

23. A number of submissions have been made by Mr Gardiner which in my view have been made out in this case.  For example there is the issue of the entrenched attitude, or disposition of the Department.  Now pausing to reflect upon that, per se, an attitude can be formed when it comes to litigation of this nature, sometimes with a sound basis to it, sometimes not so.  That of itself should not necessarily be held against a party in an appeal of this nature.  This is a case which involves a series of factual matters and one factual matter cannot be isolated from another.  Certainly the view of Ms Lindfield changed.  Ms Lindfield had been previously engaged by the Director General to assess the matter and I appreciate the timing of that engagement, but Ms Lindfield clearly changed her view.  I ask myself why the Department really did not accept that view, nevertheless the view changed and she was cross-examined and her evidence was tested in this court.  But notwithstanding that change of view the Department still maintained its adverse stance to the mother’s approach in this appeal.  

24. Effectively the Department rejected, and I would go so far as to say unreasonably so, the expert views of Ms Lindfield and Ms Armstrong.  This of course specifically relates to the issue of attachment in the context of any reasonable prospect of restoration.  There was no expert evidence relied upon by the Department to effectively contradict the view of those two well‑experienced, well-qualified experts.  

25. The Department also rejected effectively, Mr Chatterjee’s, evidence, the evidence of Dr Elliott and to some extent what was indicated by Dr Vibol and I would agree with Mr Gardiner that the Department implicitly also rejected the view of his Honour Judge Williams of this court.

26. The mother committed a very serious criminal offence involving drugs and she was dealt with.  However, she was in a difficult situation, particularly with matters involving language barriers and of course her own HIV status which was one of the many issues in the hearing before me.  I also note when it comes to the lack of information provided to Ms Wenk that that has really not been adequately explained.  There was indeed a failure to inform Ms Wenk (and I stress this is through no fault of Ms Wenk) of the second reports of Ms Lindfield and Ms Armstrong, they were significant and important reports.  Indeed I gave Ms Wenk an opportunity to carefully consider that material which had not been previously furnished to her and she provided her response thereafter, but even those reports did not change the view of Ms Wenk, the caseworker, and no doubt it failed to change the view of her superiors and others within the Department who had any involvement in this case.

27. This certainly was a complex case involving a number of experts but I agree with Mr Gardiner that the Department must have at least in March or perhaps a little later this year been on notice of the elements of the mother’s case.  I also fully accept the clear indication on the part of the mother that for a time she waxed and waned and, indeed at first blush one may be forgiven for thinking that the mother was on the verge of abandoning her appeal altogether and I have taken that into account as well.  Nevertheless the mother pressed on and I am satisfied that she was a witness of truth and that her motives were bona fide in her appeal.

28. Much of what Ms Reynolds has said mirrors effectively what has been submitted by Mr Gardiner.  I made some preliminary observations in relation to the care plan, which was presented to the court.  I note Ms Reynolds has expressed a certain view about that as well.  I appreciate that there are matters of history in that care plan and on one observation it could be viewed that the Department still maintained its earlier opinion in relation to this case; after all this was a case which was vigorously contested by the Department, which tested many assertions made not only by the plaintiff but also by the experts who were well qualified in their field.  

29. I hasten to add and I know this was one of the matters which was raised during the appeal that Ms Armstrong and Ms Lindfield had not seen the child or the mother.  Be that as it may, each of those experts had sufficient material before them to equip them to proffer the opinions which they expressed.

30. I consider it appropriate to reflect yet again on the evidence of Ms Lindfield.  In the context of the evidence of Ms Lindfield I have had regard to an affidavit of Deborah De Fina of 12 August 2008.  Deborah De Fina is a solicitor employed by the Legal Aid Commission and in that role had the carriage of the Children's Court and District Court proceedings on behalf of the plaintiff.  The matter of some concern to this court is what she said in para 13 of this affidavit.  There was no objection taken to this affidavit when it was provided to the court yesterday.  Deborah De Fina was not required for cross‑examination upon this affidavit, so the affidavit is before the court on that basis.  In para 13 she said this, 

“I then, myself, had a conference with Ms Lindfield.  She advised that she had been told that morning by the defendant’s representatives and by the independent legal representative for the child of significant changes in circumstances surrounding the mother and child since her previous report, including that the length of the plaintiff’s sentence was significantly less than she had been previously been advised and that the child had been placed with an elderly foster carer, who was not of the child’s culture but who was now to be the child’s long term carer.  She said to me words to the effect, “I am of the opinion that the child should not remain in foster care at all but should be restored to his mother’s care.”  She further said to me that she had changed her opinion in respect of her recommendations regarding contact between the mother and child should the child not be restored to the mother’s care and that it was now her opinion that contact should be more frequent than she had previously recommended.  She said words to me to the effect of “I have made my opinions including my opinion that the child should be restored to the mother, known to the Department of Community Services and to the independent legal representative for the child.  I do not think the Department wants me to be their expert any more.”

31. The Department had originally relied on the first report of Ms Lindfield, it chose not to effectively rely on the second.  That is in the absence of any direct expert evidence, which would support that view which was no doubt held by the Department.  Again this comes back to the entrenched attitude of the Department, an immoveable attitude based upon the view that the Department had about the mother and the HIV status of the mother and of course the child.  But in any event that is a matter which does give rise to some concern in the way that this matter has been handled within the Department.

32.
In para 17 Ms De Fina said, and this is in the context of the work that was undertaken on behalf of the plaintiff, 

“Notwithstanding the sum evidence in support of the plaintiff’s case had already been filed and relied upon in the Children's Court proceedings in this matter, the task gathering further evidence in respect of the plaintiff’s case on appeal was difficult and time consuming, particularly given; a) that a major issue in this case related to the availability of HIV treatment in Cambodia, information about which was extremely difficult to obtain, b) the large volume of subpoenaed material and finally, c) that the plaintiff has been throughout these proceedings and remains incarcerated, speaks little, to no English, has lived her entire life in Cambodia, had never before been to Australia and has no family in Australia.”

33. I note the material which is attached to that affidavit and I repeat, the author was not required for cross-examination.  Insofar as the submissions from the independent legal representative are concerned I note in the written submissions prepared by Ms Reynolds that she said amongst other things that insofar as the exceptional circumstances in this appeal are concerned that the Department, being the respondent, but as it was a re-hearing, carried the onus of proving that the orders sought by them were the appropriate ones.  True it is, the nature of this appeal was a re-hearing.  

34. The Department, she says, was also required to consider firstly whether there was a realistic possibility of restoration.  I agree that is a matter which should have been borne in mind by the Department right from the outset.  The Department’s case, as she submitted as outlined at the commencement of hearing, relied on two main factors in contending why restoration should not occurred.  She said this in her written submissions, 

“V’s attachment to the foster carer meant it was to his detriment for him to be restored to his mother’s care and that medical facilities and treatment in Cambodia were inadequate to provide for V’s HIV status.”

35. Ms Reynolds submitted that there was no evidence to support either proposition at the commencement of the hearing and the Department left it to the mother to gather evidence to refute both propositions.  She also submitted that there was evidence that contradicted both propositions and that such evidence was available at the commencement of the hearing.  She submits that this constitutes exceptional circumstances.  She also in her written submissions referred to the evidence regarding the effect of removing the child from his foster carer.  I also note in those submissions that Ms Wenk did not change her views about restoration after reading the report, I have already referred to that so far in this judgment.  But importantly here she correctly submits that at no time did the Department tender any expert psychological evidence to support their view that restoration was not in V’s interest.  Apparently there was a departmental psychologist, a Ms Schwarz, who as she submitted, had been working with the foster carer and the child but no report was offered from her and that in fact was the case.  The court heard nothing from Ms Schwarz during the appeal.

36. I must say it does beg a serious question as to why Ms Lindfield’s report was not accepted by the Department, particularly having regard to the evidence of Ms Lindfield, that she has continued to provide reports to the Department in other matters.  I consider that Ms Reynolds is correct when she submits, and I quote directly from the written submissions, “It is extraordinary that the Department does not accept Ms Lindfield’s opinion but offers no expert with any different opinion.”  Certainly much of the appeal before me dealt with evidence regarding the medical treatment available in Cambodia.  Now I have already referred to that during the lengthy judgment at the end of the hearing before me.  There is no need to repeat the written submissions, I propose to leave these submissions on the court file when it comes to that issue.

37. But at the end of the day I do note in her submissions that there was the affidavit from Indira Chatterjee, there was the evidence from Dr Elliott, the further e-mail advice from Dr Vibol. But notwithstanding that, the view of the Department remained, that is it resisted any suggestion that there be any restoration to the mother.  There is also the issue about the immigration status of the child.  I have taken those submissions into account as well.  Ms Reynolds correctly refers to the evidence of Mr Bollard and his opinion, Mr Bollard certainly is an expert in his field.  Finally I note in the last paragraph of the written submissions that Ms Reynolds submitted that there are exceptional circumstances in the case because the Department’s case was untenable, that there was no expert evidence to support their view that restoration was not in the child’s emotional and psychological best interest and they never attempted to ascertain the availability of medical treatment in Cambodia.  She submitted that in addition the crucial expert reports from Ms Lindfield and Ms Armstrong were not read by the caseworker responsible for handling this matter prior to her giving evidence before me.

38. I think much of what has been said by Ms Reynolds really has a sound basis to it when one considers all of the factors which were presented to this court during the hearing of the appeal.  All in all this is a case which was heavily contested by the Director General on many issues which were presented to the court.  In considering the matter overall, because I have taken the view that exceptional circumstances cannot be confined to one particular factor, this is a multi-factorial situation that we have here.  In my view Mr Anderson and Ms Reynolds have correctly identified by and large those exceptional circumstances but at the end of the day, effectively the case of the Department was really untenable given the weight of the expert evidence, the expert evidence which the Department refused to accept during the course of the lengthy hearing before me and this is particularly in the context of the issue of restoration and attachment.  There was no expert evidence provided by the Department to directly contradict the opinions and findings of the experts, Ms Armstrong and Ms Lindfield.  

39. The case was a lengthy one before this court and I remind myself of what is said in s 94 subs (1) of the Act.  This case did not proceed expeditiously as it could have, given the entrenched view of the Department, an immovable view in the face of powerful evidence adduced by the plaintiff.  This is a very unfortunate state of affairs.  It is not for this court to apportion blame.  I consider the matter simply on the basis of what has been provided to this court.  This court is in no position to go behind those submissions and the evidence which has been presented to this court in support of the two applications for costs.

40.  In those circumstances I have come to the view that this is a case which warrants an order for costs under s 88.  I am satisfied that exceptional circumstances have been made out to justify such an order.  However, I am not prepared to go so far as to order the costs be paid on an indemnity basis.    The conduct of the second defendant, in my view, has not been made out to the extent that it has reached the level of delinquency required for an award of costs on an indemnity basis, but certainly costs should be awarded on the ordinary basis for the reasons I have enunciated in this judgment on this issue.  So all in all this is a case involving a combination of factors which have all been taken into account and accordingly I make this order.  

 41. In relation to the appeal to this court the second defendant is to pay the costs of the plaintiff and the independent legal representative on the ordinary basis as agreed or assessed.  The pseudonym order made on 6 August 2008 is also to apply to this judgment.  
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