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DPP V ‘THOMAS JONES’

OFFENCE
Maliciously wound in company of others



Specially aggravated enter dwelling with intent - inflict grievous



bodily harm



Demand property with menaces with intent to steal in company



Aggravated enter dwelling with intent

1. The young person, ‘Thomas Jones’ has been charged with very serious offences arising out of an incident in which he, in the company of another, entered a private home in the course of which a person was wounded with a knife obtained from the home.

2. Having heard the prosecution case and found that there is a case to answer the court is now being asked to commit the young person for trial to the District Court.  The issue for the court to determine is whether it should commit the matter.

3. Certain offences which are alleged to have been committed by young people, being serious children’s indictable offences, must be dealt with on indictment.  None of the offences I am dealing with fall in that category.  Other offences, including the matters the young person has been charged with may be committed to the District Court and be dealt with according to law.

4. In order to commit the matter to the District Court I must be satisfied of two things.  Firstly, that the evidence is capable of satisfying a jury beyond reasonable doubt that the young person has committed an indictable offence and secondly, that the matter may not properly be disposed of in a summary manner.

5. I have already determined that the evidence is capable of satisfying a jury beyond reasonable doubt in relation to three of the offences.  So the only matter to be determined by me is whether I am of the opinion that the matter may not properly be disposed of in a summary manner.

6. Ms O’Reilly, on behalf of the young person, has set out a number of factors in her helpful written submissions in support of her ultimate submission that the matter may be properly disposed of in a summary manner.  These include 

(1) that as a matter of principle the Children’s Court should relinquish its jurisdiction reluctantly; 

(2) that the legislature has not included the offences notwithstanding their seriousness as serious children’s indictable offences; 

(3) that the legislature has not prescribed a standard non parole period for any of the offences concerned; 

(4) objectively the offences are not as serious as offences of this kind can be, appearing as they do to have been committed spontaneously and the young people making no effort to conceal their identities;

(5) in light of the particular sentencing provisions applicable to young people there is adequate scope for the Children’s Court to impose an appropriate penalty in the event the young person is found guilty; and 

(6)  that the best interests of the child to take that the matter should remain within the ordinary jurisdiction of the Children’s Court, being a specialist jurisdiction with special safeguards and protections.

7. In my view all of these submissions have merit and I do approach the decision with particular care and caution in light of the matters contained within them.  Nonetheless the legislature has clearly indicated that there are circumstances where notwithstanding all of the matters referred to, a court may find that the matters still may not be disposed of in a summary manner.

8. The prosecution submits that the matters cannot be properly disposed of in a summary manner:

(1) because of the objective seriousness of the offence which I understand the prosecution to be saying could not be adequately dealt with, in the event the young person were found guilty because of the sentencing limitations of the Children’s Court; and 

(2) as the co-accused is being sentenced in the District Court and it is desirable for the same judicial officer to sentence both offenders.

9. So far as the latter submission is concerned I agree with the submission of Ms O’Reilly that this of itself is not sufficient to require that the young person be committed for trial to the District Court.

10. In my view the real crux of the issue to be determined is whether there would be adequate scope to appropriately sentence the young person if he is found guilty in light of the maximum control orders that a Children’s Court magistrate is able to impose.

11. This involves a forecast of the likely penalty that would be imposed, assuming that the limitation on a Children’s Court magistrate did not exist.  This particular case is complicated by the fact that some matters such as subjective circumstances of the young person and criminal antecedents are unknown.

12. The offences with which the young person has been charged and particularly the specially aggravated enter with intent, Section 111(3), are of their nature serious, as is indicated by the maximum penalty.  For example in the case of the most serious offence the maximum penalty is 20 years imprisonment.

13. The circumstances of the offences themselves are also serious involving as they do the entering into a private home in which a woman and children were alone, each of the young people confronting the woman armed with weapons and the significant wounding of the ultimate victim who came to assist.

14. Although the young person did not wield the knife which was used by his co-accused to threaten the first victim and wound the second, his role was not peripheral and was central to the criminal enterprise.

15. Although it is correct to say that the young people did not arm themselves with the weapons prior to entering the house and as to this aspect it was therefore unplanned, some degree of planning can be inferred from the decision to enter the particular house and steal property from it.  The young person has admitted that he entered the premises with this intention.

16.The young person was just short of his seventeenth birthday at the time of the commission of the offence.  As was said in the case of Regina v Hearn, 2001 case reported at 124 ACR 451.

“The practice of imposing on young offenders lesser sentences than for adults who commit similar offences lies in part for making an allowance for youth as immaturity is usually involved.”

17. In that case reference was made to the comments of Chief Justice Hunt in Regina v Allam which was an unreported decision of the Court of Criminal Appeal of 13 April 1993.  In a passage quoted by Sully J in Regina v WKR reported at (1993) 32 NSWLR 447 at 460 when his Honour said:

“If in a particular case a crime has been committed and it is a crime which is in its nature and incidence an adult crime rather than a crime which can be conceptualised sensible as deriving from the offender’s state of dependency and immaturity, then that factor is in my opinion strong warrant for the exercise of the relevant discretion in favour of dealing with an offender according to law.”

18. The present case, in my view, is a crime which, in its nature, is an adult crime rather than one which displays immaturity.

19. In this matter I am not and cannot be informed of other matters, both in aggravation and mitigation which may be relevant in the final sentence imposed. For example, I do not know whether the young person was the subject of conditional liberty at the time of the commission of the offence, or that he had a history of relevant antecedents. This is a matter which will not be mitigated by a plea of guilty, as it has been defended, but other than that I am not aware of the presence or absence of any mitigating factors.

20. In my view, based on what I do know about the matter, it is a serious one where the young person if found guilty, may very well receive a sentence beyond that which I am able to impose.  On the other hand if after hearing the material on sentence in the event of a finding of guilt, the sentencing judge is of the view that the Children’s Court sentencing regime should apply, he or she may remit the matter back to the Children’s Court under s 18 and 20 of the Act.

21. In these circumstances, I am of the view that on the facts known to me, the matter may not properly be disposed of in a summary manner. 
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