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1. The primary purpose of this paper is to offer suggestions and reference for the conduct of care proceedings where Non Accidental Injury (NAI) is a feature. Unfortunately the high incidence of such cases is an all too sad reality.   The intention of this paper is to trace a path through this complex area and in so doing offer assistance to practitioners in the preparation of such cases.  It is not however intended to be an exhaustive summary of the law.

This discussion is in three parts: 

A.
The Threshold (need of care) Stage:  Actual or Likely Harm

B.
The Disposal (placement) stage: Risk Assessment

C.
Commentary 

A.
The Threshold stage:  Actual or Likely Harm

Whilst their factual landscape will obviously vary,  the evidential road map of NAI cases will always be the same.  It is suggested that whatever their role, when preparing a suspected NAI case, advocates should clearly establish the following in their minds:

1. The nature of the injury/ies.  

2. The explanation(s) provided. 

3. Pool of possible perpetrators of the NAI

4. The extent to which other persons may have failed to protect the child from the harm posed by persons in that pool

Each of these constituent parts will now be addressed in turn:

1.
Injury

Establishing what injury a child has sustained is the obvious starting point to the enquiry.  However, in circumstances where there may be multiple injuries, differing medical opinion as to their cause and explanations from carers which may be conflicting and contradictory, it is fundamental that advocates have a clear picture in their minds as to what injuries were sustained, their evidential basis and what the professional and lay participants in the case say about them.

It is recommended that these be clearly listed in tabular or other easily referable form comprising:

· Medical description

· Evidential (lay and expert) sources in the proceedings

· Timing where possible

· Distinction of those injuries which, according to medical opinion, could be accidental from those which could not.

2.   
The explanations
The explanations (or their absence) given by carers of a child that has suffered non accidental injury is fundamental to an assessment of whether or not that child can be restored to, or remain with, that/those carer(s).

In each case there will be three possibilities

a) no explanation is given 

b) explanation is given which is regarded by appropriately qualified medical opinion
 to be a consistent with the injury suffered

c) explanation is given which is regarded by appropriately qualified medical opinion to be a inconsistent with the injury suffered

The uncertainty flowing from an unexplained injury will often be aggravated by:

a) one person giving multiple inconsistent accounts

b) different caregivers giving conflicting accounts

c) both of the above

3.
Compiling the list of possible perpetrators
It is suggested that any enquiry, whether criminal or civil, into injury suffered by a child, needs to begin with identifying the pool of possible perpetrators. This exercise is fraught with hazard not least because it will often not be possible for an injury to be timed with sufficient precision to be able to identify the person(s) in whose care the injury may have occurred.  There will be times when a court has to rely on varying degrees of speculation to narrow a pool to a workable number, particularly where there is a large body of friends and extended family regularly coming to a household. However this can be much less of a problem than it might initially seem to be because there are a number of means by which the pool of perpetrators is naturally narrowed:

a)
by the time of the injury where the evidence allows:  

i)
this can often be narrowed to a range of days upon physical examination and the application of medical science

ii)   using the child’s presentation as a barometer.  As a general rule children tend not to conceal pain and it will often be possible by to recall when adverse presentation was first noticed

b)
social isolation: quite often parents actually have very few others entering their household with such frequency that would cloud the enquiry into possible carers

The process for determining the pool of possible perpetrators and the standard of proof to be applied has, perhaps unsurprisingly, produced a plethora of common law not least in relation to the debate surrounding the applicable standard of proof in circumstances where an allegation is of a heightened degree of gravity.  This is of course the source of considerable judicial excitement both in NSW and in the UK.  It has also been recently discussed in these pages allowing this grateful writer the luxury of cross reference
 and the freedom to focus by way of additional reference to cases specifically dealing with NAI from the UK where:

A court may only make a care order or supervision order if it is satisfied— 

(a) that the child concerned is suffering, or is likely to suffer, significant harm; and 

(b) that the harm, or likelihood of harm, is attributable to— 

(i) the care given to the child, or likely to be given to him if the order were not made, not being what it would be reasonable to expect a parent to give to him

In Re H (Minors) (Sexual Abuse: Standard of Proof) [1996] AC 563; [1995] UKHL 16
 the House of Lords asserted what remains good law in 2009 both in England and New South Wales that a more serious allegation does not demand a higher standard of proof but a greater degree of cogency.  Lord Nicholls at paragraph 73:

“The balance of probability standard means that a court is satisfied an event occurred if the court considers that, on the evidence, the occurrence of the event was more likely than not. When assessing the probabilities the court will have in mind as a factor, to whatever extent is appropriate in the particular case, that the more serious the allegation the less likely it is that the event occurred and, hence, the stronger should be the evidence before the court concludes that the allegation is established on the balance of probability. Fraud is usually less likely than negligence. Deliberate physical injury is usually less likely than accidental physical injury... “

His Lordship added
:

“Although the result is much the same, this does not mean that where a serious allegation is in issue the standard of proof required is higher. It means only that the inherent probability or improbability of an event is itself a matter to be taken into account when weighing the probabilities and deciding whether, on balance, the event occurred. The more improbable the event, the stronger must be the evidence that it did occur before, on the balance of probability, its occurrence will be established. Ungoed-Thomas J. expressed this neatly in In re Dellow's Will Trusts [1964] 1 W.L.R. 451, 455: 

"The more serious the allegation the more cogent is the evidence required to overcome the unlikelihood of what is alleged and thus to prove it."

and summarised his dictum on the issue thus
:

“The law looks for probability, not certainty. Certainty is seldom attainable. But probability is an unsatisfactorily vague criterion because there are degrees of probability. In establishing principles regarding the standard of proof, therefore, the law seeks to define the degree of probability appropriate for different types of proceedings. Proof beyond reasonable doubt, in whatever form of words expressed, is one standard. Proof on a preponderance of probability is another, a lower standard having the in-built flexibility already mentioned. If the balance of probability standard were departed from, and a third standard were substituted in some civil cases, it would be necessary to identify what the standard is and when it would apply. Herein lies a difficulty. If the standard were to be higher than the balance of probability but lower than the criminal standard of proof beyond reasonable doubt, what would it be? The only alternative which suggests itself is that the standard should be commensurate with the gravity of the allegation and the seriousness of the consequences. A formula to this effect has its attraction. But I doubt whether in practice it would add much to the present test in civil cases, and it would risk causing confusion and uncertainty. As at present advised I think it is better to stick to the existing, established law on this subject.   I can see no compelling need for a change.” 

It is submitted that this is a reflection of the current statutory and common law position in NSW
.

Finally on the issue of the standard of proof the English Court of Appeal in Re LU (a child) and Re LB (a child) [2004] EWCA (Civ) 567
 was charged with the task of revisiting the issue of whether serious NAI demanded a higher standard of proof.  This was in the light of a cluster of decisions which appeared to have muddied the waters, not least that in re ET (Serious Injuries: Standard of Proof) [2003] 2 FLR in which the court, concerned with serious head injuries to a child, found that
:

‘the difference between the civil and criminal standards of proof is ‘largely illusory’.”

In affirming Lord Nicholls’ judgment in H & R
 Butler-Sloss P said this:

“We understand that in many applications for care orders counsel are now submitting that the correct approach to the standard of proof is to treat the distinction between criminal and civil standards as 'largely illusory'. In our judgment this approach is mistaken. The standard of proof to be applied in Children Act cases is the balance of probabilities and the approach to these difficult cases was laid down by Lord Nicholls in his speech in re H. That test has not been varied nor adjusted by the dicta of Lord Bingham or Lord Steyn who were considering applications made under a different statute. There would appear to be no good reason to leap across a division, on the one hand, between crime and preventative measures taken to restrain defendants for the benefit of the community and, on the other hand, wholly different considerations of child protection and child welfare nor to apply the reasoning in McCann to public, or indeed to private, law cases concerning children. The strict rules of evidence applicable in a criminal trial which is adversarial in nature is to be contrasted with the partly inquisitorial approach of the court dealing with children cases in which the rules of evidence are considerably relaxed.”

However the vexing issue in NAI cases, or indeed in any case which involves harm caused by human intervention by an adult, is what does that court do in circumstances where it cannot be satisfied to the requisite standard who inflicted the injury?

In 1998 case re CB & JB (Care Proceedings: Guidelines)
 Wall J asked:
“Where:

(a) parents have two children;

(b) one child has been non-accidentally injured in the care of her parents and the other has not been injured;

(c) there is no other possible perpetrator, but

(d) the court is unable on the Re H standard to decide which parent inflicted the injuries;

can it be argued either (i) that the threshold criteria are not met in relation to the uninjured child, alternatively (ii) that where one parent is off the scene (as here, where the father is in prison) both children can properly be returned to the other parent, because there is no factual basis upon which it can be said that either child is at risk of harm in the future?

The answer to both parts of this question, in my judgment, is an emphatic 'no'... it strikes at the whole philosophy of child protection embodied in the Children Act 1989 and seeks to import into care proceedings the unsatisfactory rule of criminal law that if a jury cannot decide which of two people is responsible for the death of a child, or serious injury to a child, each is entitled to an acquittal.”

In a re B (Children), a 2002 case where both parents were possible perpetrators and the court endeavoured to establish which was the sole perpetrator, Thorpe LJ affirmed the test in Re H
 but qualified that affirmation in relation to circumstances where there was more than one possible perpetrator thus
:

“Of course in the case of a single possible perpetrator there is no doubt that in deciding whether or not he or she is responsible for a physical assault, the court must apply the civil standard, elevated in accordance with the guidance given by the House of Lords in the case of Re H (Minors) (Sexual Abuse: Standard of Proof) [1996] AC 563. Of course there was evidence of sufficient cogency to lead to the conclusion that K R was a perpetrator. But was there cogent evidence that he was the sole perpetrator of all 94 injuries? In situations like this the trial judge in the Family Division is in a position similar to the position of judge and jury in criminal proceedings. There, when both parents stand in the dock charged with the infliction of injury on a baby, and when their defence is either each to blame the other or to offer no credible explanation, how is it possible to determine which is guilty? The same sort of dilemma faces the judge in a situation such as this, where it is incumbent upon him to apply the elevated civil standard of proof. A degree of heightened cogency is necessary to enable the judge to say that it could not possibly have been the mother.”

It can be seen from the last sentence that His Lordship appeared to suggest that and “elevated standard of proof” should be achieved by “a degree of heightened cogency”.  It is perhaps unsurprising therefore when this test was found to have been misapplied, albeit with reservation, by the trial Judge the following year in a case where injury to an 11 week old child had been found to be non-accidental and the pool of possible perpetrators narrowed to both parents, a grandmother and a night nanny.  The learned Judge endeavoured to establish who the actual perpetrator was on the balance of possibilities and, unable to make such a finding to that standard, interpreted the “heightened cogency” passage to mean that he had to be satisfied that there was no possibility that any of them was the perpetrator before he could exclude any of them.  Unable to be so satisfied he did not exclude any of them.  In unanimously allowing appeals by the grandmother and nanny and finding that only the parents could have caused the injuries, the Court of Appeal found that the trial Judge had erred in his interpretation the dictum of Thorpe LJ: 

The leading judgment was given by Baroness (then Dame) Butler-Sloss, then President of the Family Division
:

“I return now to the present appeal and the test applied by the trial judge. He was unable to apply the balance of probability test positively to identify the perpetrator, since there was no evidence available to meet that standard of proof. If there were such evidence, it would not be necessary to take the next step and apply either a 'no possibility' or a 'real possibility' test. 

The test applied by the judge was the 'no possibility that'. In relation to the second incident there were only four potential people who might have injured M and on the judge's test all of them had to be possible perpetrators. In relation to the first incident, since the date was not known, a large number of people potentially would be in the group of possible perpetrators, except the night nanny. 

In arriving at the 'no possibility' test, the judge (at paragraph 155, reproduced above) relied upon the judgment of Thorpe LJ in Re B (No 2) (above). I do not read paragraph 38 of Thorpe LJ's judgment as applying a test of no possibility. Viewed in context, I read that paragraph as applying a test of no real possibility. Consequently I do not agree with the trial judge on his reading of Re B (No 2). 

In my view the test of no possibility is patently too wide and might encompass anyone who had even a fleeting contact with the child in circumstances in which there was the opportunity to cause injuries.”
The House in that decision also comprised Thorpe LJ who said in relation to his own role in the overturned decision
:

“I did not conceive that that passage would be read as meaning that one parent could only be eliminated if there was no possibility that he or she was the perpetrator. No possibility effectively means no opportunity. By contrast no real possibility allows a review of all relevant facts and circumstances including opportunity. That is precisely what I envisaged as a necessary prelude to exculpation...”

It is submitted that His Lordship concluded his judgment by hinting that the comparative ease with which it is possible to exculpate rather than inculpate a possible perpetrator itself sets two differing standards of proof
:

“Some relationship between the standard of proof justifying inculpation and that justifying exculpation arises starkly in cases where the injuries were caused by one or other or both of two parents. Inculpation cannot legitimately result merely from elimination but only from a review of all relevant facts and circumstances in relation to each and the application of the standard of proof defined in the case of Re H and R...”

The first instance decision and appeal in North Yorkshire were heard in April and July 2003 respectively.  Those decisions straddled the landmark House of Lords decision given in In re O and N (minors) (FC) In re B (minors) (2002) (FC) [2003] UKHL 18) .  

This was the hearing of a combined appeal from two lower decisions.

In O & N the pool of possible perpetrators comprised the mother and father and the courts of first instance and appeal found that either parent could be the perpetrator but on appeal Ward LJ directed that the mother should be treated as if she had not caused the child harm.

In re B the first instance Judge had found that the mother’s partner had perpetrated fatal injuries to a child and that the mother had not caused the injury or failed to protect the child.  Essentially therefore the learned Judge was not troubled by the real possibility test because he did not need to be.  He made absolute findings in relation to each of the possible perpetrators.  On appeal the applicant Local Authority challenged the finding in relation to the mother and the Court of Appeal found that the partner was a perpetrator but not necessarily the only perpetrator and that the mother could not be ruled out.  The court also found that the mother had failed to protect the child.

In both cases therefore the House of Lords was charged with the task of considering the appropriate test in uncertain perpetrator cases and it was once again Lord Nicholls who gave the leading judgment, allowing the appeal in O & N and dismissing that in re B.  On the uncertain perpetrator issue His Lordship reinstated the approach of Wall J in CB and JB
 and said this
:
“Quite simply, it would be grotesque if such a case had to proceed at the welfare
 stage on the footing that, because neither parent, considered individually, has been proved to be the perpetrator, therefore the child is not at risk from either of them. This would be grotesque because it would mean the court would proceed on the footing that neither parent represents a risk even though one or other of them was the perpetrator of the harm in question.”

Returning then to the judgment of Dame Butler-Sloss in North Yorkshire
:

“...it seems to me that the two most likely outcomes in 'uncertain perpetrator' cases are as follows. The first is that there is sufficient evidence for the court positively to identify the perpetrator or perpetrators. Second, if there is not sufficient evidence to make such a finding, the court has to apply the test set out by Lord Nicholls as to whether there is a real possibility or likelihood that one or more of a number of people with access to the child might have caused the injury to the child. For this purpose, real possibility and likelihood can be treated as the same test.”

To summarise, it is submitted therefore that a court carrying out an enquiry, as it must, into which persons form the pool of possible perpetrators, it must ask the following questions:
a)
Is there sufficient evidence to identify the perpetrator?

b)
If not, the test should be: Is there a real possibility or likelihood that one or more of the possible perpetrators is the perpetrator?

c)
If there is no real possibility then this does not necessarily mean that there is no possibility.  

4.
The extent to which other persons may have failed to protect the child from the harm posed by possible perpetrators
Having identified a pool of persons of whom the court finds that there is a “real possibility” that they are a perpetrator, an ancillary issue naturally arises.  In many cases there will be (a) carer(s) – often a spouse or de facto spouse – of whom it could not be said that there exists a real possibility that they are a perpetrator but to whom there nevertheless attaches risk associated by a failure protect.  This will usually be the case where a child has suffered injury in the care of their parents and the pool of perpetrators is comprised of those parents.  It will be especially relevant where there parents have subsequently separated.

In those circumstances, logic dictates that:

· at least one of them is the perpetrator

· at least one of them failed to protect the child

In re CB and JB
 Wall J considered the “seductive” argument that:

“what does it matter which of the parents did it? If both deny it, and each could have done it, the simple fact remains that on two occasions this child suffered life-threatening injuries in the care of her parents. Neither had given the court on paper any insight into what happened: one plainly must know what occurred. Whichever did it, the other plainly failed to protect.”

In disapproving that approach he justified the need for an enquiry into who was responsible and considered two hypotheses – where a perpetrator can be identified on the evidence and where they cannot
: 

“Had the facts shown on the balance of probabilities that the father and not the mother was responsible, the court would have needed to look carefully at her role to see (a) if there was a failure by her to protect CB from injury, and... if so, how serious it was. If the evidence had been sufficient for a finding of fact that there was a serious failure to protect, the court would then have needed to make an assessment of the risk involved in placing both children in the mother's care. This is a different situation from that which arises from an inability to decide which parent was responsible, and requires a different approach”.

It is submitted that in determining the extent to which the failure to protect is a child protection issue in the future the court then needs to ask: 

Did (the) person(s) who it has found failed to protect the child: 

1) 
know that the perpetrator was a risk or

2) 
did not know or realise that the perpetrator was a risk?

If the former, then that would have a greater impact upon the subsequent risk assessment.

If the latter then the court goes on to ask:

3)
Upon finding out that the perpetrator was a risk did they act protectively either

by insulating the child still in the household from that risk or, in cases where the child has already been removed, demonstrated a genuine belief that the risk existed?

That is something which would require a delicate but thorough enquiry because in circumstances where somebody whose entire belief system is anchored to a person who is then found to present an unacceptable risk to a child, making appropriate remarks to authorities about remaining separated from such a person would require enormous adjustment.  It follows that the acknowledgment of the risk will not always  be immediate or unequivocal but this would not necessarily be suggestive of a prohibitive and decisive lack of insight.

B. The Disposal Stage: Risk assessment
Assessing future risk in care proceedings, and no less so in NAI cases potentially has two purposes:

1)  
to assess likelihood of harm for the purposes of crossing the threshold which gives the court jurisdiction to then make long term disposal orders
 and

2)
having crossed that threshold in determining what orders are in the child’s best interest

Having discussed the first of these above in Part A of this discussion, this part focuses on the second.

As with any care case, having established as best it can on the evidence where and to what extent the harm exists, the court then needs, again on the available evidence, to carry out an assessment as to:

1)
the extent of the risk present with each of the long term care options put to it.  [In New South Wales and indeed in England, it is of course the case that the restoration be considered first]

2)
whether in each case the risk is acceptable

In most cases the court will not have absolutes and certainties with which is can carry out that task.  In a paper submitted to this journal in November 2003
 Crawford CM wrote:

“There can be excessive faith in the capacity of the court to find facts where evidence, at best remains deficient, murky or inadequate.”
Reasons for this difficulty are identified by Kasia Kozlowska and Sue Foley in their much recited article Attachment and Risk of Future Harm: A Case of Non-Accidental Brain Injury
 at pages 75/6 :

“In clinical practice, professionals (health, statutory child protection services, police and the court system) usually know very little about the alleged abusive event.  The circumstances of injuries are frequently unclear or may even be disputed.  Even if the carer did not intend to harm the child, s/he may still not admit to ‘shaking’ because of fear of prosecution”

A reluctance by possible or actual perpetrators to be full and frank with authorities may also be guided by an understandable presumption that if they admit having harmed the child, albeit inadvertently, that they will automatically be ruled out as realistic candidates for restoration.  In re O and N (minors)
 Lord Nicholls said:

“I wholly understand that parents are apprehensive that, if each of them is labelled a possible perpetrator, [case] workers and others may all too readily rule out the prospect of [restoration] with either of them because the child would be ‘at risk’ with either of them...A parent fears that, once the possibility that he or she was a perpetrator is brought into the scales, cautious [case] workers will let that factor outweigh all others.”

[local vernacular substituted in parentheses]

Put another way by Dale, Green and Fellowes
:

“Following immediate likely psychological reactions of shock and denial, there are few incentives in child protection systems for parents to acknowledge losing control and causing serious injury to a [child]”
Essentially, NAI cases, to a large extent, are unique.  In cases where the source of the harm is drug use or neglect for example the court is, to a much greater extent, able to deal in absolutes.  The parents either takes drugs or they don’t or the house was either unacceptably messy or it wasn’t.  However with physical non-accidental injury there is a much wider panoply of innocent clinical and circumstantial explanations which could exculpate a suspected perpetrator. 

Lord Nicholls in O & N
:

“Whether or not an alleged event occurred in the past raises a question of proof. In truth, the event either happened or not. That is not so with a future forecast. The future has not happened, and future human conduct is never certain. But in practice, the past is often as uncertain as the future. The judge cannot know for certain what happened and can only assess the degree of likelihood that something happened. The same is true of the future. The decision maker has to assess the degree of likelihood that an inherently uncertain event will occur.”

What the court should do in these circumstances has been the subject of considerable judicial opinion both in NSW and England.

In both jurisdictions the welfare of the child is the paramount consideration:

Children Act 1989 (UK) Section 1

(1) When a court determines any question with respect to— 

(a) the upbringing of a child; or 

(b) the administration of a child’s property or the application of any income arising from it, 

the child’s welfare shall be the court’s paramount consideration.

Children and Young Persons (Care and Protection) Act 1998 (NSW) Section 9

 (a)  In all actions and decisions made under this Act (whether by legal or administrative process) concerning a particular child or young person, the safety, welfare and well-being of the child or young person must be the paramount consideration. In particular, the safety, welfare and well-being of a child or young person who has been removed from his or her parents are paramount over the rights of the parents.

It is also common to the child welfare laws both in NSW and the UK is that the court should have regard for all circumstances of the case, as Lord Nicholls puts it

“The matters the court may take into account are bounded only by the need for them to be relevant, that is, they must be such that, to a greater or lesser extent, they will assist the court in deciding which course is in the child's best interests. I can see no reason of legal policy why, in principle, any other limitation should be placed on the matters the judge may take into account when making this decision.”

Recent judicial decisions in NSW regarding risk assessment

In re Nellie
: 

· the child had suffered head injuries which were found to be non- accidental 

· her parents were found to be the only members of the pool of possible perpetrators and 

· they had not provided a medically plausible explanation.  

The parents’ energies were directed towards adducing evidence from four experts (two of them Dr Kozlowska and Ms Foley) of the risks associated with restoration.  Marsden CM cited O & N
 and found that he could not order that Nellie be returned to her parents if he was “...of the opinion that there was a “real possibility, a possibility that cannot sensibly be ignored” of future harm occurring...”  

He made a number of findings about the circumstances of the case which created a number of stresses which had “...disappeared or diminished in strength” and found that:

“Having regard to the above findings I am of the opinion that the risk of further harm to Nellie whilst in the care of her parents is low.  It is in my view an acceptable risk, one that on the evidence before me can be sensibly ignored when considering the benefits that are likely to flow from Nellie being restored to the care of her parents.”

In that judgment His Honour extracted the words “real possibility, a possibility that cannot sensibly be ignored” from Lord Nicholls’ analysis in O & N of likelihood of harm in the threshold context and used them as the test to be applied in carrying out his assessment of the risk posed to Nellie by her parents.  

It is submitted however that test is not that easily transferrable.   The judgment in O & N was carefully compartmentalised to address separately various different aspects of the law as it applies in England.  This phrase was used in the context of the part of His Lordship’s dictum which addressed likelihood of future harm in the context of the English threshold criteria not the welfare (placement) stage which was addressed separately.  The difference is significant and becomes evident when one reads the phrase in context
:

“In the context of section 31(2)(a) 'likely' does not mean more probable than not. It means a real possibility, a possibility that cannot sensibly be ignored having regard to the nature and gravity of the feared harm in the particular case. This is a comparatively low level of risk.”
Nellie was followed three years later by re Anthony
  which is probably now the leading authority in NSW for assessment of risk in NAI cases.  Like Nellie the cause of the relevant injuries was found to be shaking.  Also as in Nellie the parents made up the pool of possible perpetrators.  In Nellie where the court found the risks associated with restoration as “low”.  In Anthony the court heard expert evidence that the parents presented a “medium” risk.

Whereas Marsden CM made a brief reference to acceptability of risk, it was Mitchell SCM who expanded upon the concept as he had done earlier that year in re Maree
 with reference to the combined judgment of the High Court of Australia in M & M
:  

“Efforts to define with greater precision the magnitude of the risk which will justify a court in denying a parent access to a child have resulted in a variety of formulations. The degree of risk has been described as a "risk of serious harm" (A v. A (1976) VR 298, at p 300), "an element of risk" or "an appreciable risk" (Marriage of M (1987) 11 Fam LR 765, at p 770 and p 771 respectively), "a real possibility" (B. v. B. (Access) (1986) FLC 91-758, at p 75,545), a "real risk" (Leveque v. Leveque (1983) 54 B CLR 164, at p 167), and an "unacceptable risk" (In re G. (a minor) (1987) 1 WLR 1461, at p 1469). This imposing array indicates that the courts are striving for a greater degree of definition than the subject is capable of yielding. In devising these tests the courts have endeavoured, in their efforts to protect the child's paramount interests, to achieve a balance between the risk of detriment to the child from sexual abuse and the possibility of benefit to the child from parental access. To achieve a proper balance, the test is best expressed by saying that a court will not grant custody or access to a parent if that custody or access would expose the child to an unacceptable risk of sexual abuse.”

His Honour then cited with approval the view expressed in the Kozlowska/Foley article, that the risks associated with restoration should be balanced against those in alternate care, and went on to say this
:

“It follows then that, in assessing whether the risk posed to a child by a parental proposal is acceptable or unacceptable, one of the factors which will be considered is the risk of disadvantage posed by alternate proposals for the care of the child advanced by the Director-General or any other party. There will be cases where the risks posed by parents are so egregious that they quite overwhelm the disadvantages posed by a proposal of long term out-of-home care but, in other cases, such as Re Nellie [2004] CLN 4, where there had been serious injury to the child caused by an unexplained shaking incident, the risks posed by a restoration to the parents and the disadvantages involved in the Director-General’s proposals were much more evenly balanced.”

In Anthony the alternative to restoration was a family placement and His Honour was therefore not troubled with the need to compare the inherent hazards of foster care but, in affirming the proposal that Anthony should be placed with those family members, acknowledged the complications arising from missing out on “...the intimate relationship with his mother and father that is the birthright of a child “.

In his valedictory week in the Children’s Court His Honour gave a very similar judgment to Anthony on similar facts in the case of re L
.  Two distinguishing features in re L was that the father admitted being the perpetrator albeit with an explanation which was not found to be medically plausible.  However the court found that the risk attaching to the mother was also unacceptable because she had remained in a relationship with the father for four months after first learning that his explanation was discrepant with medical opinion.   Therefore whilst the father was the only one about whom it could be said there was a real possibility that he was the perpetrator, the mother was also deemed an unacceptable risk because of her alliance with the him.

Lincoln and Raymond
  also concerned unexplained shaking injuries with the parents as the pool of possible perpetrators.  Mitchell SCM referred to his judgments in Maree and Anthony and once again affirmed the Kazlowska/Foley article.  However the case is different from Anthony and L because there was no family option for the injured child Lincoln (Raymond, who was removed on a likelihood basis after Lincoln was injured, had a different father with whom he was placed early in the proceedings).  The court heard that Lincoln has ongoing disability resulting from his injuries and in his case the proposal was placement with foster carers yet to be identified.  This gave His Honour the opportunity to take the risk assessment process a step further than he was able to in Anthony.  He applied, as he had done in Anthony the M v M  model and added a list of relevant factors to be considered in assessing the acceptability of the risk

“The question for the Children’s Court in the present case, then, is not whether Ms. Smith or Mr. Jones or, for that matter, any other person is responsible for Lincoln’s injuries but whether the proposals put to the court for his care and for the care of his brother constitute an acceptable or unacceptable risk so far as the safety, welfare and well-being of each of the children is concerned.   In assessing risk, the court should have particular regard to the following:- 
· the egregious nature and extent of the injuries which have been inflicted on Lincoln;

· the fact that neither parent has offered an acceptable explanation of those injuries;

· the opportunity which each of Lincoln’s parent has had to inflict injury;

· the relative lack of opportunity which any other person has had to mistreat Lincoln; 

· the on-going extreme vulnerability of Lincoln in particular and his and Raymond’s need of and entitlement to protection; 

· the extent of Lincoln’s continuing disabilities and the degree to which his on-going care will call for special skills and special qualities including patience and empathy; 

· The reservations regarding the reliability and suitability of his parents which prudently are entertained in the circumstances of Lincoln’s injuries while in the care of his parents;

· the consequences of Lincoln’s long term separation from his parents, particularly with regard to his attachments;

· The attachments of each of the boys;

· the suitability of Mr. Smith as a carer for Raymond and the boy’s progress while in his father’s care;

· The unavailability of any other family member to take care of the children;

· The risks and unknowns necessarily involved in out-of- home care and separation from parents.     “ 

Having regard for these factors His Honour found that there was no realistic possibility of restoration of Lincoln to his parents. 

C.
Commentary

There is no recent publicly available statistical data of which the writer is aware of the extent of re-injury after restoration.  The Dale, Green and Fellows article
 refers to data being collected in the 1990s suggest that over 50% of injured children restored to one or more members of the original household and, of those, nearly half were abused again.

Whist the data is dated and the representative sample small (38 cases), that statistic is profoundly disturbing and comes from a jurisdiction which does not restore children to perpetrators of NAI as readily as is the case in NSW in the writer’s experience .  Whilst there are obvious dangers in generalisation it is suggested that there are a number of ways in which all participants (legal and otherwise) in cases here in NSW can do to minimise the incidence of returning children suffering further injury after restoration.

1)
 It is submitted that the threshold stage is dealt far more flippantly and casually in the NSW Children’s Court than in the UK and probably at the expense of a thorough enquiry and optimum case planning.  Here in NSW the threshold stage is often regarded as little more than an administrative hurdle and is often vaulted over (or perhaps rather walked around) by parents’ representatives “not opposing without admissions”.  Indeed in England, NAI cases are the most common exception to the general rule that the threshold and disposal stages of care proceedings are decided at the same time, unlike here in NSW where they very rarely are.  

It is respectfully submitted that it behoves any protective court to ensure that the threshold stage in care proceedings is used not only, as parliament intended, to filter out unwarranted state intervention in the lives of children.  Rather the court should ensure as full an enquiry as necessary should be carried out into the factual basis for the application.  On that issue in Re G (A Minor)(Care Proceedings) (1994) 2 FLR 69 Wall J said the following (at page 75):

“... in my judgment, it is not an appropriate exercise of the court’s powers [at the threshold stage] simply to take the lowest common denominator (based on the [unproved assertion] of a party to whose care the significant harm suffered by the child is attributable) as an appropriate basis for the making of a care order…” 
The reason for this relates back to the overlap in purpose between fact finding for threshold purposes and for permanency planning suggested herein.  In his 2003 article referred to earlier, Magistrate Crawford said this
:

“There are also many cases where the issues and evidence is such that they will always only be resolved by a contested hearing.  It may not only be more convenient that they be resolved at the “threshold” stage, but that the preparation of a care plan and a determination by the Director-General of whether or not restoration of the child to the care of the parents is a realistic possibility, can only occur after the factual situation of the child has been determined by the court.”    
In the same vein, Lord Nicholls in O & N said
:

“in cases of split hearings judges must be astute to express such views as they can at the preliminary hearing to assist [case]workers and psychiatrists in making their assessments and preparing the draft care plan. For their part [case] workers, I do not doubt, will have well in mind the need to consider all the circumstances when assessing the risk posed by a carer who is, but who is no more than, a possible perpetrator. To this end transcripts of judgments given at the preliminary hearing should always be made readily available when required, so that reliance does not have to be placed on summaries or even bare statements of conclusions”

It is neither suggested nor legally supported
 that there be contested hearing in every case.  Further it does not mean to say that there is no place for negotiation at the threshold stage and it is respectfully submitted that the comments of Magistrate Crawford in his threshold article are essential reading for parents’ advocates.  However it is also suggested by this writer that in a NAI case, the court should only accept concessions from parents who are possible perpetrators if they include a medically plausible explanation of how the injuries occurred.  Otherwise the court is bound to conduct a full enquiry because permanency planning in these cases demands it in a jurisdiction where determining the acceptability of the risks associated with restoration is a mandatory first consideration.   That assessment of future risk necessarily requires the likelihood of recurrence of the harm suffered by the child and that can only be assessed by evaluating as best one can, the likelihood that the circumstances present at the time when the injury was inflicted will not conspire against the child again.  
It is submitted that it was that approach which was in the mind of Hodgson J in the NSW Supreme Court in T v H and Ors
:

“... on the balance of probabilities, it seems to me that the Plaintiff (child) would be in danger if he was at this time returned to the care of the Second Defendants (parents).  Had there been an explanation of his injuries, the result may have been different.  If the cause of injuries was known, and was acknowledged by the person responsible, one could assess the likelihood of that person acting again so as to cause the injuries.  It would be possible to assess the risk involved to the Plaintiff, and to weigh that against the advantages of returning the Plaintiff to his parents.  However, in the absence of any explanation, it is far more difficult to assess and weigh the relative advantages and disadvantages in this manner.” 

2)
It is a necessary characteristic of NAI cases that there will be a significant amount of expert evidence and all too often in these cases tribunals are distracted by expert evidence of limited forensic value.   It is all too common for parents to introduce expert evidence, usually a psychologist or psychiatrist about that parent’s propensity to cause injury and the credibility of a denial in circumstances where the expert is as ill-equipped to comment on the issue as the court is to decide it because of a roaring silence from the parents as to how the injury occurred.  In CB and JB, a case where Wall J gave a long and careful judgment about management of care cases:

I do not believe it was the intention of the Court of Appeal in Re M and R (Child Abuse: Evidence) (above) that evidence as to adult credibility or propensity to commit acts of physical abuse should be routinely given by psychologists or psychiatrists and be routinely admissible as probative of the factual issue as to whether or not a particular parent perpetrated a particular act of abuse.

Further his Lordship accepted a submission made to him that:

'Although Re M and R (Child Abuse: Evidence) [1996] 2 FLR 195 establishes that expert evidence may be admissible, if relevant, in respect of the ultimate issue, it is submitted that the underlying rationale for the use of expert evidence should be kept firmly in focus - viz to assist the court in drawing inferences and conclusions where the tribunal of fact does not possess the necessary expertise to carry out that task …

[RH's evidence] … is in essence evidence of credibility. It is submitted that it is inadmissible not because it goes to one of the ultimate issues in the case (viz did the mother inflict one or other of the injuries) but because it is irrelevant and unnecessary.

It is irrelevant and unnecessary because the court has the expertise, experience and knowledge to assess credibility.'

Similarly the witnesses themselves must be credible.  In Lincoln and Raymond
 the parents’ hung their opposition to a shaking case on the evidence of a Doctor who, as Magistrate Mitchell observed
 “...described the medical authorities at Westmead as “talking nonsense” and denied that there is “such a condition” as “shaken baby syndrome”.  As a result His Honour found the evidence of a man “...seized of a theory, convinced of its truth and eager to proselytise” inferior to the opposing expert.
3)  Extrapolating the discussion about the appropriateness of witnesses further it is submitted with the utmost respect to their experience and eminence in their respective fields that the forensic value in NAI cases of the Koslowska/Foley article has been overestimated over the years and too readily accepted judicially.  The scientific information about attachment  relationships is obviously directly relevant to permanency planning for children where placement in foster care is inevitable.  

However this writer urges greater caution in its use in balancing the risk of foster care against the risk of restoration to perpetrators of non-accidental injury.  There can surely be no more damning an indictment of the foster care system (and an insult to the high proportion of experienced and talented carers) than the readiness of the courts to restore a child to an abusive household where an there is known source of harm as a lesser evil to foster care where the harm is possible but unknown.  It is certainly the case that known perpetrators of serious injury to children are not accepted as foster carers. It is the writer’s view that the “lesser of two evils” approach is quite preposterous and strikes at the very core of a best interest based protection system.  Furthermore it is based time and again one article written by authors, whilst undoubtedly eminent in their fields, of whom it is hard to imagine would ever have a good thing to say about foster care and it is for that reason no doubt that they are the first port of call for lawyers for perpetrators.

The Kozlowska/Foley article is clearly predicated on the basis that a failure to provide a medically plausible explanation for injuries (whether possible perpetrators admit to having caused the injury or not) is not necessarily a bar to restoration.  This writer struggles with that wisdom.  Without explanation it is surely not possible to understand which pathological and environmental factors conspired to cause the injury to be inflicted.  Without knowing that, it is impossible to even embark upon the process of assessing risk of future harm.  At page 76 the article states:

“As we have said, understanding the circumstances surrounding a shaking event in order to understand risk is often not possible in day to day practice.  The assumption remains however that after an alleged incident, there is always ongoing potential for harm, even though the circumstances of the injury may remain unclear.  It is therefore considered imperative that broader indicators of risk be carefully considered.”
It is submitted that this cannot be the correct approach.  In any circumstances where parents have admitted or found to have caused harm to a child the onus falls squarely on their shoulders to demonstrate change which would make the risk of restoration acceptable.   Indeed Section 83 Children and Young Persons (Care and Protection) Act 1998 is founded on that very basis:

(1)  If the Director-General applies to the Children’s Court for a care order (not being an emergency care and protection order) for the removal of a child or young person, the Director-General must assess whether there is a realistic possibility of the child or young person being restored to his or her parents, having regard to:

(a)  the circumstances of the child or young person, and

(b)  the evidence, if any, that the child or young person’s parents are likely to be able to satisfactorily address the issues that have led to the removal of the child or young person from their care.
[emphasis added]

If parents are found to have neglected a child or have failed to adequately parent owing to drug or alcohol abuse which they fail to acknowledge, we do not ask the question:  what broader indicators of risk could have led to that neglect or inadequate parenting?

Rather we ask the question: what have you done to ensure that this will not happen again?

The springboard to a satisfactory answer will always be acknowledgement of their role in the past harm.

Thus it cannot be right that the “...need to take into account the risk of alternate care options”
  is relevant to an enquiry into the possibility and feasibility of restoration.  Rather, when assessing the acceptability of risk of restoration the court assesses the egregiousness of the source of the risk which led to the removal (ie. the perpetration of the injury) and the likelihood of repetition rather than the mischief which may be result from the alternative to restoration.

To suggest otherwise would be no different from saying that placement with parents should be compared to other family care options (as may be the case in Family Law).  The Children’s Court has explicitly ruled against that temptation because Section 83 prevents it.  Rather, the parents are ruled in or out first and the alternatives, whether they be family or foster placements, are then considered if appropriate.

Further on page 76 the article states :

“ It is straightforward to determine the ‘best placement option’ when families demonstrate multiple significant risk factors and it is likely that restoration to the family would result in future harm.  However, some families where there are fewer indicators of risk, and where the family has not previously been known to the police, child welfare services or other health services (Dale et al 2002).”

That there are varying degrees of risk from one family to the next is undoubtedly true.  However the article goes on:

“In case planning for these children, it is more difficult to evaluate the likelihood that the child will be abused again...” 

It is submitted that those two passages which appear in immediate sequence are non sequitur because it appears to suggest that the fewer the parenting defects or socio-economic indicators that may indicate inadequate parenting, the more likely it is that restoration will be successful.  It is submitted that this premise fails to consider circumstances where for example a middle class family (where the usual risk factors are absent), is comprised of one adult whose pathology is such that they have a high propensity to lose control and are a hair’s breadth (or one sleepless night) away from causing NAI to a child.  It surely cannot be right that those families are easier to plan and provide protective strategies for, much less so where the cause of an injury remains unexplained or the identity of the perpetrator remains uncertain.  That is a particularly dangerous assumption to make in NAI cases which there is a higher likelihood than in other kinds of care case that the child will come from “modern achieving Australian parents”
 

In summary it is submitted that  we owe a debt of gratitude to the authors for sharing their extensive knowledge and expertise of the science and hazards to attachment which arises from alternate care and it may be that there are systemic changes required beyond the remit of the Children’s Court for foster care to be less of a lottery.  The Kozlowska/Foley work would be essential reading for anybody seeking to grasp the potential for harm which exists by placing children in foster care (anywhere not just in New South Wales).  However, with the utmost respect, its forensic value in assessing the risk of restoration to actual or possible perpetrators of NAI is very limited and the perception that it is an invaluable aide to a restoration case misconceived.  

It goes without saying that the disadvantages of out of home care, when they are found to exist are obviously regrettable and unpalatable.  However the risk of, and potential for, harm is surely greater if children are returned to a placement where they have suffered harm to one where they might.  It is unfortunate to be talking about child protection in terms of percentages but essentially, particularly where a NAI is unexplained, that is the best a court can do. 

4)
It is suggested that the concurrent evidence model used in re Pierce
 be resurrected in cases where there are multiple experts of similar discipline.  Pre-trial experts’ conferences should also become the norm in such cases.

5)
It is further proposed that NAI cases demand particular expertise from all professionals involved.  It follows therefore that lawyers involved in such cases should have sufficient expertise and to that end perhaps better use could be made of the Law Society’s accreditation system.  Another common mistake made by parents’ lawyers in these cases is to advise their clients that reticence is the best policy.  Whilst that may be appropriate in the criminal jurisdiction, it is not right in circumstances where such reticence prevents a complete enquiry because without that enquiry the possibility of restoration cannot begin to be assessed.  Similarly case workers (particularly those in JIRTs) should be specifically trained in the special nature of NAI cases both medical and legal, including the differences in the evidential requirements in a protective court as distinct from a criminal court.  All too often the flow of information and availability of evidence held by DoCS within JIRTs is compromised by the mistaken belief, usually instilled by police officers within the JIRT with a quite different role and agenda, that evidence should not be disclosed in the Children’s Court or its disclosure should be delayed.  However it is especially important in a system where caseworkers are the authors of their pleadings that they understand the specific evidential requirements in care cases generally and NAI cases in particular.

6)  
Continuing this logic the time has surely come where it is becomes policy 

within DoCS (supported by settled law) that it is no longer acceptable for: 

a) children who are known to have suffered actual NAI, or 

b) other children from the household who are consequently at risk of likely harm, 

are returned or allowed to remain with: 

a) possible perpetrators  or 

b) persons who failed to protect from known possible perpetrators 

until there has been a full inquiry.  That has to start with the courts sending a clear message to DoCS that this cannot be tolerated

7)  This paper can also be taken as a rallying cry for a more cohesive and workable Federal child protection framework and the incorporation of a charter of Rights of the Child into Australian law
.

Finally, it is expected (but not intended) that there will be something in this paper to offend everybody and it is hoped that it will stimulate a debate which ultimately leads to a system which achieves better outcomes for young victims of NAI.  If every word of this paper is discredited but one child benefits then derision and ridicule would be a worthy price.  
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