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IN THE CHILDREN’S COURT

OF NEW SOUTH WALES

AT PARRAMATTA
Nos. 517 and 521 of 2008

MITCHELL SCM 

In the Matters of 
  “LINCOLN”  and “RAYMOND”                             

9 April 2009

REASONS FOR JUDGMENT

1. These are care applications commenced by the Director-General of the Department of Community Services on 17 and 18 June, 2008 respectively.   ‘Raymond’ and ‘Lincoln’ are the sons of ‘Deborah’ Smith.   Raymond’s father is ‘Peter Smith’ and Lincoln’s father is ‘Oscar Jones’ who is in a continuing de facto relationship with Ms. Smith.   Raymond was born on [     ], 2004 and Lincoln was born on [       ] 2008.   Prior to interim care orders, Raymond was the subject of Family Law orders made on [      ] 2006 pursuant to which he was in the shared care his parents in an arrangement which saw him spending his time more or less week about with his mother and father.      

2. The proceedings were prompted by Lincoln’s presentation on 25 May, 2008 at [        ] Hospital and subsequently at the Royal Alexandra Hospital for Children at Westmead where he was admitted.  On 3 June, 2008, there was an emergency care and protection order at Parramatta for Raymonda nd, on 18 June, 2008, parental responsibility for that child was allocated to the Minister pending further order and, since that time, Raymond has resided with his father.  There may be some history of domestic violence between the mother and Mr. Smith but they separated in March, 2005 and now live separate lives and the evidence is that Raymond did well while he was with his father from August until November, 2005 and subsequently on a shared custody basis pursuant to Family Law orders and since he has been living with Mr. Smith pursuant to the interim care orders made in this court.  

3. On 19 June, 2008, an interim order was made allocating parental responsibility for Lincoln to the Minister and he is now an inpatient at [     ] Children’s Hospital.   Ms. Smith and Mr. Jones have been punctilious in taking every opportunity for contact with Lincoln but he was removed from their care when only two months of age so that it is extremely unlikely that he has had an opportunity to form a significant attachment with them.       

4. The Director-General for whom Ms. Muggenthaler appears seeks an order that Raymond be in the parental responsibility of his father except that, until Raymond turns 12 years of age, parental responsibility for contact be shared by Mr. Smith and the Minister jointly.   As to Lincoln, the Director-General proposes that the Minister have parental responsibility until the child attains the age of 18 years and she intends to recruit long term carers, preferably a family, and to train and support them so that they can care for him as his disabilities and special needs demand.   The Care Plan makes it clear, however, that the hospital will able to care for him on a long term basis should no suitable carers be available and there is a reference to DADHC, the Department of Ageing, Disability and Home Care playing a leading part in the provision of care and services once Lincoln becomes an adult.   In the Care Plan, the Director-General speaks of contact between the two boys on four occasions per annum but I think she now agrees with the court that, if Raymond and Lincoln are in separate placements, there should be a minimum of monthly contacts between them.   Because of the isolation and special needs which his injuries will cause Lincoln, he has a particular need for the lifelong love and support which a close relationship with his brother can bring.  Raymond, on the other hand, is likely to benefit from the sensitivity and compassion which a loving relationship with his less fortunate brother can provide.   Mr. Smith, for whom Ms. Costello appears, supports the Director-General’s case regarding Raymond.   

5. On the other hand, the Director-General argues that Lincoln’s contact with Ms. Smith and Mr. Jones should be no more than “identification contact” on a quarterly basis and should be supervised.     

6. The mother was represented by Mr. Gardiner of Counsel and, subsequently, by Mr. Zarb.   She proposes that the proceedings regarding Raymond be dismissed and she argues that there is a realistic possibility of restoration of Lincoln.   Mr. Jones, for whom Mr. Zarb appears, supports Ms. Smith’s case.

7. Mr. Whelan appears as the children’s representative.   He agrees with the Director-General that there is no realistic possibility of a restoration of either child to the mother and Mr. Jones and agrees that the boys should have contact with each other not less than one a month.

8. In support of her application the Director-General relies on the affidavits of her caseworkers Erin Ryan of 30 May and 9 October, 2008 and 22 January and 25 March, 2009 and Mandy Vella of 18 June and 3 July, 2008.   Ms. Smith filed affidavit sworn 16 July and 10 October, 2008.    Mr. Jones’s affidavits were sworn on 9 July, 19 September and 10 and 16 October, 2008.  Affidavits in support of the Mother’s and Mr. Jones’s cases were sworn by [          ] and [        ].   Mr. Smith’s affidavit was sworn on 16 October.  There are care plans filed on 29 August, 2008.  In addition to those documents, I have read the orders of the Federal Magistrates’ Court of [       ] 2006 in suit [       ]  of 2005 relating to Raymond, contemporaneous notes taken by Ms. Vella at a meeting at the Children’s Hospital on 2 June, 2008 attended by Ms. Vella, Detective Bronwyn Porter, the police team leader of JIRT, and the medical term at the Child Protection Unit, where the opinions of Dr. Anna Stachurska, Paediatric Registrar and Dr. Ray Chasling, Neurosurgeon were recorded and contemporaneous notes were taken by Ian Brown, a child protection caseworker, when the parents were interviewed on 5 June, 2008, the Assessment Report prepared on 1 July, 2008 by Dr. Anna Stachurska and Mark Palmer, social worker, of the Children’s Hospital.   In addition, I have read reports of the Department of Medical Imaging at RAHC, a report from the Department of Nuclear Medicine at RAHC and a report of and the medical opinion of Dr. Michael D. Innes which was filed in the mother’s and Mr. Jones’s case.  

9. The hearing of the placement proceedings took place on 22 and 23 January and 26 March, 2008 and Ms. Smith, Mr. Jones, Mr. Smith, Dr. Stachurska and Dr. Innes appeared and were cross-examined.

10. According to Dr. Stachurska, Lincoln had “multiple problems” on presentation at hospital on 26 May which included “seizures, a bulging fontanelle and low grade temperature” although there were no external signs of trauma.   Within an hour of presentation at RAHC, bilateral acute haemorrhages, chronic subdural haemorrhages and extensive bilateral bleeding were detected by CT scan.   Retinal haemorrhages, first detected at Mount Druitt Hospital, were confirmed.   Significantly, these retinal haemorrhages were bilateral and at all layers of the eye. 

11. Some of the blood tests undertaken at the Children’s Hospital showed some abnormalities but, in the opinions of Drs. Stachurska and Chasling, these were not unexpected given Lincoln’s condition and “this is not enough to say that the baby (had) a clotting problem” and these were seen by the hospital authorites as being unrelated to impaired coagulation.   An increased while cell count was noted but, according to Dr. Stachurska, “the comparative cultures were normal and an increased white blood cell count can often occur if a baby is in a stressful situation” which, clearly, Lincoln was.

12. The view taken at the Child Protection Unit at the Children’s Hospital and expressed by Drs. Stachurska and Chasling at the meeting of 2 June, 2008 was that no medical conditions identified to that point and no explanation proffered by the parents explained Lincoln’s injuries and that, in Dr. Chasling’s words “it is a shaking injury without impact unless proven otherwise.   This is non-accidental injury until test results say otherwise.   This is not a disease process, these are symptoms.” 

13. Annexure “A” to the affidavit of Mandy Vella of 3 July is the Assessment Report of the Child Protection Unit of the Royal Alexandra Hospital for Children at Westmead dated 1 July, 2008.  Dr. Stachurska, by that date a staff specialist in paediatrics, is one of the authors of that report.   This is a very detailed report providing information regarding interviews of the parents conducted by hospital staff including Dr. Stachurska herself, the presenting history provided by the parents and the observations of Mount Druitt Hospital, the NETS (Newborn Emergency Transport Service) and the Paediatric Intensive Care Unit at Westmead.   In addition, the report contains a psychosocial assessment regarding Lincoln’s situation, a medical history largely obtained from the parents and a description of the child’s presentation on examination at Mount Druitt as well as at Westmead.   Lastly, the Assessment Report contains a summary and conclusions as to the causes of the injuries and a list of recommendations reflecting the hospital’s opinion of the extent of the danger to the child.    

14. The Assessment Report records the mother reporting Lincoln to have been “a generally healthy, active and happy baby.”   Throughout his life he had been in the care of both his parents but Ms. Smith’s work kept her out of the home or resting for lengthy periods after work so that more often than not he was in the direct care of Mr. Jones.  Only comparatively rarely did Lincoln have dealings with others and there is no suggestion that anybody had any significant access to him in the few days prior to his admission to hospital.  In the period leading up to his hurried trip to hospital on 25 May and following his triple antigen vaccination on 12 May, Lincoln may have been “off colour” from time to time and there was some diarrhoea on Thursday 22 and Friday 23 May which Ms. Smith told the hospital and, in cross-examination, Mr. Jones told the court probably arose from a “bug” which “was going around.”   The mother reported that, on Saturday 24 May, Lincoln had a runny nose and a fever which apparently responded to paracetamol and, according to Ms. Smith’s report to the hospital, the child was “active, smiling and tolerating oral feeds for the rest of the day.”   

15. On the evening of Saturday 24 May shortly before 7pm, while Raymond was off on contact with Mr. Smith, Ms. Smith went to work leaving Lincoln in his father’s care.   She returned home at about 6.20am and noticed that, although the runny nose and the fever were absent, Lincoln appeared “vague” and uninterested in feeding and “limp while being nursed.”  She went to bed, leaving the child in Mr. Jones’s care, and he told the court that, although Lincoln had seemed “a bit more whingy that usual” and may have been off his food, he slept well during the day.   The mother awoke at about 3.30pm or, in Mr. Jones’s recollection, 4pm when she noticed that “Lincoln’s arms were flexed and his head was twitching to the right side.”  The parents agree that this was the first time either of them had noticed anything seriously wrong with their son and they decided to get him to hospital immediately.

16. The Assessment Report of 1 July, 2008 details Lincoln’s presentation on his arrival at [     

]  Hospital at about 4.45pm on 25 May.   Presenting symptoms at triage were diarrhoea, fever, lethargy and a rash on the cheeks.   His fontanelle was full and a bruise on the left side of the head (about which nothing further was heard) was visible.   At about 5.15pm there were “jerky movements of both hands” and “twitching of the lower extremity” which lasted about 2 to 3 minutes followed by “ongoing intermittent seizures and concerns about potential intracranial bleeding.”  

17.  Lincoln underwent a blood count.   Platelets appeared normal while haemoglobin 86 g/L (Ref range 95.0-140) was low and, according to the Assessment Report was “consistent with blood loss secondary to intracranial bleeding.”   As to white cells, the count was 21.2 (Ref range 5.0-17.0) which Dr. Stachuska reported as “mildly raised and consistent with either an infective process or reactive due to acute stress such as trauma or seizures.”   The results so far as electrolytes were concerned included a high potassium (K) level which the report explains, in light of subsequent potassium levels and renal function tests conducted at Westmead, as most probably due to a “difficult sample collection.”  

18.The Assessment Report refers to Lincoln’s presentation to NETS while en route to Westmead.  It appears that “the fontanelle was tense and bulging, his pupils were equal and reactive (and) he was hypertonic and hyperreflexive.”  

19. At Westmead, Lincoln was admitted to the Paediatric Intensive Care Unit at about 11.30pm on 25 May.   There were “continuing signs of generalised seizure” and his blood pressure required support.  He remained afebrile, hypertonic and hyperreflexive with a tense anterior fontanelle.   “There was no obvious external bruising.”   

20. A whole range of tests were administered at Westmead including sputum culture tests which showed “no growth,” nasopharyngeal aspirate tests which were “negative” and a hair analyses which showed no abnormality, CT tests to the head and the abdomen, MRI tests to the head, a skeletal survey which was unremarkable and which, in particular, showed no posterior rib fractures and a bone scan which was within normal limits.   There was a review of antenatal ultrasound scans which, in particular, showed that a choroid cyst visible at 12 weeks was not identifiable at 32 and 38 weeks, suggested normal cerebellum and ventricles and showed no evidence of any subdural collection or increase in the subarachnoid spaces. The EEGs demonstrated frequent epileptic discharges from the right to the left hemispheric leads. 

21. Taking into account Lincoln’s medication, the urine tests undertaken at Westmead were unremarkable except for very high reading for copper which the doctors believed had to do with contamination of the sample.

22. As to blood tests carried out at Westmead, the results are enumerated in the Assessment Report.  Electrolytes, liver function and calcium, magnesium and phosphate were “normal” and the platelet function studies showed “no significant abnormalities.”    The results of factor studies regarding factors VII, VIII, IX, XI and XIII, Von Willibrand factor antigen and activity, tests of vitamin C and D levels and assays for bleeding and clotting studies, the transferrin isoform pattern and the plasma acylcarnitine profile were “normal.”   The tests for cortisol levels and the results of thyroid function studies were described as “normal” given Lincoln’s acute illness and stress and the copper and ceruloplasmin levels appeared consistent with Lincoln’s age taking into account the likelihood of a compromised sample.

23. As will become clear, vitamin K levels will be a most important and controversial aspect of this case.  According to the Assessment Report of 1 July, 2008, the Westmead test result for vitamin K was 1.0 (Ref. Range 1.3-2.6).   In court, Dr. Stachurska indicated that there was a typing error appearing at page 10 of the Assessment Report and that the reference range relating to the vitamin K tests should have read “0.3 to 2.6” rather than “1.3 to 2.6”.   Dr. Juliana Teo, the paediatric haematologist at RAHC reported that the vitamin K level was not supportive of an underlying bleeding disorder.   She reported that “the common haemophilias are excluded with normal factor VIII and IX levels.   Deficiencies of other clotting factors(eg II,V, X) are extremely rare and would prolong both PT and APTT which was absent in this child.   Platelet aggregation studies are not supportive of a platelet function defect.  (Lincoln’s) initial marginally prolonged Prothrombin Time (PT) is not unusual in a sick child.   Later in his admission his coagulation tests became abnormal.   Possible explanations would include vitamin K deficiency in a sick child not getting normal feeds who may also be on antibiotics, bleeding which consumes clotting actors, heparin contamination of the sample or coagulopathy in a sick child.”

24. The Westmead blood tests showed 82g/L (Reference range 95.0-140) regarding haemoglobin and 21.9 x 10^9/L (reference range 5.0-17.0) regarding WCC.  The coagulation profile at 2.30am was “mildly raised” APTT 34.5 Sec (ref. Range 23.0-34.0), INR 1.3H (ref. Range 1.0 – 1.2), PT 16.9 Sec (ref. Range 11.0-15.0).   These were repeated at 10.35 next morning and the results were “normal” for APTT 28.9 Sec, “normal” for INR 1.2  and “mildly raised” as to PT 165.4 Sec..

25. On the advice of Dr. Carolyn Ellaway, paediatric geneticist at Westmead, tests were conducted regarding a metabolic cause of Lincoln’s brain injuries but the test results were normal.   Likewise, a hair sample was taken and examined but revealed no evidence of Menkes Disease.   

26. With regard to medical imaging at Westmead, the Assessment Report of 1 July describes in detail five CT scans which took place between 26 May and 11 June.   According to Dr. Stachurska, mixed blood was seen within the subdural space on both CT scan and MRI indicating, she thought, that “there had been an acute bleed (within 7 days) and probably a previous bleed of at least 14 days of age.”  Dr. Stachurska reported that it is difficult to date the bleeding except to say that “symptoms in severe cases occur soon after the injury and do not evolve over hours or days. However, severe and delayed clinical deterioration is possible with focal intracranial injuries or due to hypoxia or ischemia.   Lincoln’s brain damage on his presentation was of hypoxic type, wide spread and bilateral.   Based on his clinical picture on the day of presentation, it is most likely that he suffered those injuries within a 24 hour period preceding his presentation for medical attention.”

27. Although the causes of the bleeding and the consequential brain damage are contested and the age of the bleed may be unclear, the extent of the damage is not.  That damage, involving subdural haemorrhages, intraventricular haemorrhage and multilayered bilateral retinal haemorrhages, probably against a background of older bleeding, was extensive and irreversible involving the brain bilaterally leaving Lincoln with severe developmental disability both physically and cognitively, severe visual impairment and epilepsy.  Dr. David Schell, intensivist, and Dr. Richard Webster, paediatric neurologist, reported on 1 July that “the degree and the extent of Lincoln’s brain damage is such that if he survives (which now appears likely) he would most likely be severely neurologically handicapped, he would not be able to feed himself.   He would never walk or speak and be hearing and visually impaired.”   

28. The overwhelming bulk of medical opinion among those who have treated Lincoln or have been consulted regarding his care is that his injuries were non-accidental and caused by having been shaken without impact to his head.   As Dr. Chaseling observed “in the CWT case series (65 cases on non-accidental head injuries) the most common presentations were with subdural haemorrhage (81.5% of patients), retinal haemorrhages (59%) and commonly presented with unexplained seizures.”   The opinion of Dr. Richard Webster of 1 July, 2008 is that, although the changes observed in Lincoln’s brain may be seen in infants after long periods of apnoea or cardio-respiratory arrest, the combination of bilateral subdural haematomas and extensive bilateral retinal haemorrhages “suggests that traumatic brain injury secondary to shaking is the most likely provisional diagnosis.”  

29. Dr. Craig Donaldson, paediatric ophthalmologist at Westmead observed that “the pattern of extensive, multi-layered bilateral retinal haemorrhages is most likely the result of a shaking injury.” 

30. Dr. Stachuska, the principal author of the Assessment Report of 1 July, 2008, has provided descriptions of Lincoln’s various injuries.   Subdural haemorrhage is the accumulation of bleeding in the confined space between the dura, which is the outer protective covering of the brain, and the arachnoid which is a membrane closer to the brain.   That bleeding can come from a rupture of the delicate cortical veins which bridge the space between brain and dura connecting the brain to the dural venous sinuses.   These veins can be ruptured by “shearing forces” set in motion by shaking a child “causing the head to whiplash to and fro and causing the brain to swirl first in one direction and then the reverse, setting up rotation of the brain within the skull.”   

31. According to Dr. Stachurska, subdural haemorrhages can be caused by cranial birth trauma, usually following forceps or vacuum delivery or caesarean section but haemorrhages so prompted usually (some studies would suggest, always) resolve within about four weeks.   Dr. Stachurska added that, although Lincoln had a complicated delivery due to a transverse lie, “there is no indication that he was unwell in the neonatal period” and she added that in the event that he had asymptomatic subdural bleeding, “this should have resolved much earlier than his presentation at hospital at 11 weeks of age.”  

32. As to retinal haemorrhage, Dr. Stachurska explains that these are quite common in neonates, particularly following prolonged and assisted labour.   Characteristically, however, these haemorrhages are mild, confined to one only retinal layer, localised at the posterior pole and resolve within 3-6 weeks.   Her opinion is that “on the basis of timing, extent and number, Lincoln’s retinal haemorrhages could not have originated at birth.”   Retinal haemorrhages are sometimes associated, not with delivery, but with trauma such as a fall or collision (of which there is no evidence) and, also with raised intracranial pressure although, usually, only when there is presence of papilledema which was not so in Lincoln’s case.   Dr. Stachurska’s evidence, however, is that what sets Lincoln’s retinal bleeding apart is its extent.  She reported that “retinal haemorrhages that extend from the posterior pole to the periphery and involving multiple retinal layers as in Lincoln’s case are highly suggestive of abusive head trauma.   The literature confirms this.   The most accepted explanation for the aetiology of retinal haemorrhages in shaking injury is that of vitreous traction.   The vitreous is attached to the retina at its periphery and this is the site where shearing forces through acceleration-deceleration will tear the vitreous attachment and cause disruption of the ocular blood vessel integrity.   Retinal haemorrhages are reported in 75-95% of inflicted head injuries and there is correlation between the severity of intracranial injury and retinal haemorrhages.”

33. Her opinion, like the opinions of her colleagues, is that the overwhelming likelihood is that Lincoln’s injuries were caused by shaking. 

34. Each of Ms. Smith and Mr. Jones denies having done anything which might have occasioned Lincoln’s injuries and denies having seen any such behaviour on the part of the other.  Each was cross-examined before me and each seemed an ordinary, decent parent caught in a terrible situation.   As far as I could tell, Ms. Smith and Mr. Jones each love Lincoln and they want him restored to their care.    

35. At one time, they suggested that perhaps Lincoln had been suffering from “a medical abnormality” such as meningitis for which there is simply no evidence and, at another time, they raised the possibility that his triple antigen vaccination on 12 May may have been responsible for his injuries.   Again, that has been excluded by his medical carers. 

36. But the parents’ main attack on the opinions of Dr. Stachurska and her colleagues at Westmead involves vitamin K and the evidence of Dr. Innes.   Dr. Innes is a medical practitioner, a haematologist for many years, now long retired from clinical practice.   Dr. Innes told the court that he is “an honorary consultant haematologist at Princess Alexandra Hospital” in Brisbane although there may be some doubt about that.   Nowadays, he devotes himself to appearing in court and giving evidence in “shaken baby” and “battered baby” cases.  Dr. Innes is a passionate not to say shrill advocate of what he accepts is a minority view among those concerned for Lincoln’s welfare and generally within the medical profession that brain damage such as Lincoln’s is likely to be the result, not of non-accidental injury, but of vitamin K deficiency.   His response to the suggestion that sometimes little children have been shaken is to say that it is no more than “rumour” and “nonsense” and “ fictitious diagnosis” and that “I’ve never seen it, never heard of it, never experienced it.”   He told the court that, as far as he is concerned, “shaken baby does not exist.”   In his report (Exhibit “1,”) Dr. Innes included a page headed “Shaken Baby Syndrome Myth – Exposed” in which he urged doctors and law enforcement agencies to abandon the slogan “think dirty” and observed that “Last month it was Haringey and now Doncaster social workers paying the price.”  “Haringey” was a reference to the notorious Baby P. case in which a seventeen month old toddler died at the hands of his mother, her boyfriend and their lodger in August, 2007 after he had been placed on the “at risk” register of a north London Borough and had been seen more than 60 times by medical, police and social work professionals and after he had sustained more than 50 injuries including a broken spine.   Although he had not seen the evidence, Dr. Innes told the court that the jury which had found the mother and her companions guilty of causing or allowing the baby’s death “were wrong” and that, from Australia, he had written to Westminster, to Members of Parliament, to the Chief Medical Officer and to the Deputy Leader of the Opposition in the United Kingdom to tell them so and to tell them that “English courts and Australian courts and American are being hooded by this shaken baby syndrome.”      

37. In the preparation of his report, Dr. Innes had available to him the Assessment Report of 1 July 2008 signed by Dr. Stachurska and Mr. Palmer and records from [    ] Hospital, records of [         ] of 9 to 11 March, 2008 (relating to Lincoln’s birth) and some records of [ ] Hospital regarding the mother.   He did not have access to the Westmead records and neither did he examine the child.  Dr. Innes dismissed out of hand the view of RAHC as expressed by Dr. Stachurska and was not prepared to accept even the possibility that Lincoln’s injuries resulted from being shaken.   He professed to be “absolutely certain, absolutely certain” that Lincoln’s haemorrhages are the result of vitamin K deficiency, described the medical authorities at Westmead as “talking nonsense,” and denied that there is “such a condition” as “shaken baby syndrome.”   He refused to respond to questions about the likely effect on Lincoln had the child been shaken on the basis that such was “a fictitious situation.”  His view is that “Lincoln suffered a subdural haemorrhage brought on by coagulopathy” resulting from a vitamin K deficiency of which he told the court there is “absolutely no doubt” and he insisted that he would never admit that his theory as to Lincoln’s injuries was merely a probability.  In Dr. Innes’ view there is absolutely no possibility that Lincoln was shaken.  

38. Dr. Innes seized on the comment of Dr. Teo that “possible explanations” of injuries such as Lincoln’s “would include vitamin K deficiency in a sick child not getting normal feeds who may also be on antibiotics, bleeding which consumes clotting factors, heparin contamination of the sample or coagulopathy in a sick child.”   This seems to me to be very selective quoting on Dr. Innes’ part and ignores the balance of Dr. Teo’s statement and the bases upon which she found that  “results available so far do not support an underlying bleeding disorder.”   Nor does Dr. Innes take account of Dr. Stachurska’s very emphatic evidence that blood tests amply demonstrated that Lincoln did not have a vitamin K deficiency.
 “Lincoln did not have vitamin K deficiency.   That was very clear from the test he had at the initial presentation to hospital…   …His level of vitamin K at his initial presentation was normal” is what she told the court.  She went on to highlight that “Vitamin K is needed in a body to produce coagulation factors which are needed for appropriate coagulation.  Vitamin K is needed for production of four out of thirteen coagulation factors….Those are factors II, VII, IX and X. We tested factor VII and IX and the results were normal...   …That basically indicates there is no vitamin K deficiency.”

39. Dr. Stachurska pointed to the coagulation profile as demonstrating that, at the time of presentation, Lincoln’s vitamin K level was normal.   She went on to explain that vitamin K is necessary to produce coagulation factors II, VII, IX and X, that tests at Westmead had demonstrated “normal” levels of factors VII and IX and that, in those circumstances, it had been unnecessary to test for other factors in order to demonstrate that there was no vitamin K deficiency.  Further, she told the court that the tests for APTT, INR and PT having returned “normal” results, the hospital’s decision to test additionally factors VII, IX and VIII, XI and XIII and Von Willebrand and to go no further was prudent and in accordance with proper and well accepted practice. 

40. In his report, Dr. Innes thought that liver dysfunction and/or liver disease or infection might have been a cause of vitamin K deficiency in Lincoln and he cited the comments of Dr. John Coakley in the Assessment Report of 1 July that “the copper level is almost certainly within the normal range for a baby of (Lincoln’s) age.   Caeruloplasmin result is a little lower than expected but, unless the baby has other clinical features of Menke’s syndrome, these results are most likely to be just consistent with age.”  According to Dr. Innes “liver dysfunction and malabsorption can both cause changes in the levels of copper and ceruloplasmin and there is supportive evidence of liver dysfunction in that the level of Gamma GT is elevated.”  Nevertheless, the Assessment Report shows a “normal” result of Lincoln’s liver function test and Dr. Stachurska reminded the court that there was no evidence of liver disease or liver dysfunction and that test results for genetic factors which might have impacted on Lincoln’s liver function were “negative” and that there was no suggestion of a family history of liver abnormality.  

41. Dr. Innes speculated on toxoplasmosis leading to liver dysfunction as a cause of vitamin K deficiency in the child but, again, there is no evidence that toxoplasmosis was present and no evidence of disease, infection or dysfunction in the liver.   Further, nothing in the history given by the parents appears to have raised the spectre of toxoplasmosis.       

42. Another factor which Dr. Innes cites as further evidence that Lincoln suffered a vitamin K deficiency is his “elevated” white cell count of 21.9 x 10^9/L (ref. Range 5.0-17.0).   It is important to note the hospital’s view that the WCC (white cell count) was only “mildly raised and would be consistent with either an infective process or reactive due to acute stress such as trauma or seizures” and, clearly, such trauma in the form of seizures was present.  The test at Mount Druitt on 25 May shows Gamma GT at “44 High” whereas the relevant test conducted at Westmead  at 2.10am on 26 May shows a result at 41.   Dr. Stachurska sees the difference in the two readings as within an acceptable range.   “Abnormal” would be in the range of 100 or so is what she told the court.    Dr. Innes on the other hand saw great significance in the [   ] reading and told the court that the “elevated” WCC together with elevated Gamma GT is “virtually diagnostic of liver lesion” but doubt was raised in regard to that evidence by Dr. Stachurska on three bases.   Firstly, tests conducted at Westmead established that Lincoln’s Gamma GT levels were not elevated but were normal.  Secondly, there was no sign of jaundice or of any liver disease or infection and no sign of any elevation of enzyme levels which, in that event, one would have expected.   And thirdly, Dr. Stachurska warned against assuming a liver problem based on an elevated WCC count.   She reminded the court that there may be many “innocent” reasons for a raised white cell count including infection such as a throat infection or an ear infection or acute stress such as seizure-induced stress which was certainly a feature of Lincoln’s condition.  She reminded the court that tests had established that Lincoln had no staph infection and no bacteriological infection which would have affected his liver and that a viral infection, of which there was no sign, would be expected to depress rather than elevate the while cell count. 

43. There was a similar difference of opinion with regard to neutrophils and lymphocytes which, at [        ] Hospital were said to be “20.0 High” and “1.6 Low” respectively but which, on admission at Westmead were shown to be “17.9” and “2.3” respectively. Dr. Stachurska did not agree that the [        ] Hospital figures were either particularly high or low but saw them as being within an acceptable range.   She agreed that the readings at either hospital would not exclude the presence of infection but added that one could not diagnose infection, specifically liver infection, from those figures alone and that one “would need other indications of infection which we do not have.”    

44. Dr. Innes advanced what he saw as depressed levels of copper and ceruloplasmin as other factors indicative of vitamin K deficiency but, as Dr. Stachurska pointed out, these were tested in an effort to exclude Menke’s disease, which Dr. Innes concedes was absent, when the copper levels were shown to be almost certainly within normal limits.  The ceruloplasmin levels, while “a little lower than expected,” were explained by Dr. Stachurska as not inconsistent with Lincoln’s age.  In that connection, the hospital provided not only Lincoln’s ceruloplasmin levels on testing but also those of the general under 16 years of age population.   As to malabsorption syndrome raised by Dr. Innes, Dr. Stachurska pointed to Lincoln’s good weight, good length at birth and to his generally thriving condition which she thought argued powerfully against malabsorption syndrome and she indicated that even Lincoln’s reported diarrhoea had not been so prolonged or so chronic as to indicate malabsorption.

45. Dr. Innes thought that blood in Lincoln’s urine suggested that the child suffered from a bleeding disorder which might have been the origin of the subdural bleeds and he described it as “a well recognized herald” of a lesion but the urine tests undertaken at Westmead on 26 May appeared normal and consistent with Lincoln’s medication prior to collection of the sample.   The “not very precise” dipstick test at [           ] Hospital  revealed  “abnormalities” but, in Dr. Stachurska’s view, taking into account the very small amount of blood detected and the critical nature of the injuries, the abnormality was insignificant.  She observed that there are a plethora of possible causes of small amounts of blood in the urine.  According to Dr. Stachurska, blood in the urine would be the “herald” of a lesion indicating vitamin K deficiency only if it were such as to compromise coagulation factors which the battery of tests to which Lincoln was subjected demonstrated were not compromised.   Overall, Dr. Stachurska’s opinion is that there would need to have been a bleeding disorder of the most severe order spontaneously to prompt bleeding to the degree experienced by Lincoln and that, looking at the clinical picture overall, nothing like that degree of severity can be seen.     

46. Dr. Innes’ conclusion is that “Lincoln suffered a subdural haemorrhage brought on by a coagulopathy – a tendency to bleed spontaneously.   The cause of the coagulopathy was a deficiency of vitamin K which caused the condition known as the ‘late form of Hemorrhagic Disease of the New Born.’”   

47. It seems to me that I should prefer the evidence of Dr. Stachurska to that of Dr. Innes.  I have come to that conclusion for a number of reasons.  In the first place, Dr. Stachurska has treated Lincoln and was involved with him when he presented at hospital.   In contrast to Dr. Innes who has never met the child, conducted no tests, undertook no consultations and had access to very few of the records, Dr. Stachurska treated Lincoln at RAHC Westmead and was responsible for his care.   It was she who ordered a variety of tests and, armed with a wide range of written material including hospital and nursing notes and records and test results, she had the opportunity to consult with colleagues, experts in a variety of fields, and to explore Lincoln’s symptoms and the origin of his injuries.  

48. Secondly, as I think Dr. Innes would recognise, Dr. Stachurska, when she gave her evidence and expressed her clinical opinions regarding Lincoln, represented the majority of medical opinion in this country and around the world.  Unlike Dr. Innes, she has no axe to grind and no special theory to advance.   She is not a crusader for or an apostle of any particular medical theory whereas Dr. Innes is a man seized of a theory, convinced of its truth and eager to proselytise.  Dr. Stachurska presented her evidence calmly and respectfully.   She did not accuse her medical colleagues of “talking nonsense” and treat their opinions with derision as Dr. Innes did.   It is difficult to see her speaking so blithely about the Baby P case or writing in protest about the jury verdict as Dr. Innes did.   It seemed to me that, in contrast to Dr. Innes’ evidence, Dr. Stachurska’s evidence was sober, well considered and internally consistent and that there was no suggestion that she was grasping at straws upon which she might build a hypothesis. 

49. For those reasons, I find it is more likely than not that Lincoln’s injuries were caused by shaking. The evidence indicates that, in the few days leading up to presentation at hospital, few if any other than Lincoln’s parents were in close contact with him and had any opportunity to do him harm.  In that vital period he was exclusively in the care of one or other of his parents or both of them.

50. Lincoln is being cared for at the hospital with evident skill and affection.   The report annexed to the affidavit of Erin Ryan of 24 March, 2009 describes him as “a delightful little boy who enjoys attention and can be upset and unsettled at times.”   For a time it was feared that he might not survive his injuries but the hospital reports that he has made “great progress,” so much so that staff at the hospital feel that a carer could be trained to cater to his particular needs, including his therapy, so that he might be able to leave the hospital and live in the community.  That is a proposal which the Director-General is keen to take up and I understand that, should the Minister be allocated long term parental responsibility for Lincoln, the Director-General would recruit suitable carers, introduce them to the child at the hospital so that a bond can form, train them in Lincoln’s care and then support the placement when they take Lincoln to live in their home.   The enormity of what has happened to Lincoln and the seriousness of his continuing disabilities, however, should be borne in mind.   While he has some reduced hearing, Lincoln is cortically blind (brain processing problem rather than an eye dysfunction.)   He receives all his nutrition orally and enjoys his mealtimes.   The hospital reports that he does not assist with feeding but, on occasions, will place his hand on the bottle or on the hand of the staff member who is feeding him.   He is hypertonic in all four limbs and is unable to change his position or posture independently. He is incontinent of urine and faeces.   

51. Lincoln is unable independently to use his hands for play and requires maximal hand over hand assistance to use his hands for any upper limb task.  He can stand in a frame but cannot walk independently and enjoys going out into the hospital grounds in a stroller.   He enjoys age-appropriate play activities including finger painting, playing with shaving crème and tactile food play.   He suffers frequent seizures which are controlled by anti-convulsive medication.   According to the letter from Anne Slater, physiotherapist at the hospital Lincoln can sometimes smile but there are intervals of inconsolable crying.   His head control is improving and he has learned to assist in sitting up although he cannot do it unaided.   

52. The letter from Dr. O’Flaherty of 9 March, 2009 indicates that Lincoln has “severe developmental disability, severe physical disability, severe visual impairment and epilepsy” and that he requires constant care, speech therapy, occupational therapy and physiotherapy.   He has achieved only very basic milestones and, although he feels it is too early to give a definitive picture, Dr. O’Flaherty’s opinion is that Lincoln “will have severe physical and cognitive disability for the rest of his life.”  Dr. O’Flaherty did say, however that, “it is my opinion that Lincoln could be cared for by a family with instruction from his present carers and therapists.”   Lincoln remains severely disabled, entirely dependent on others and vulnerable and defenceless.   

53. This case has some parallels with Re Anthony [2008] CLN 8.   That was a case involving unexplained non-accidental injury to an infant where the Children’s Court affirmed that what is at issue in such a case is not the guilt or innocence of the parents but, instead, an assessment of the risk, either acceptable or unacceptable, involved in the proposals for the placement of and contact with the child.  In Re Anthony the court reviewed the authorities thus:-

38. It is clear from the decision of the High Court of Australia in Briginshaw v. Briginshaw [1938] 60 CLR 336 that in considering an allegation raised in civil proceedings such as Family Law proceedings or Care proceedings, the court should not make a positive finding that the allegation is true unless the court is so satisfied according to the civil standard of proof, with due regard to the factors enumerated by Dixon CJ at page 362.   There his Honour said:- 

“The seriousness of an allegation made, the inherent unlikelihood of an occurrence of a given description or the gravity of the consequences flowing from a particular finding are considerations which must affect the answer to the question whether the issue has been proved to the reasonable satisfaction of the tribunal.   In such matters, ‘reasonable satisfaction’ should not be produced by inexact proofs, indefinite testimony or indirect references.” 

39. In M. v M. [1988] HCA 68 and in B. v B. [1988] HCA 66, the High Court pointed out that in civil cases such as Family Law cases and, obviously, Care cases, where, ultimately, the interests of the child are the paramount consideration, the difficulty faced by courts in applying the Briginshaw principle is more apparent than real and lies in a misconception as to what really is the issue to be determined in the case.   Those two cases involved father/daughter contact where it had been submitted by the appellants that the essential issue in each case was whether the father had tampered sexually with his daughter.   The High Court of Australia observed that:-

“The basic flaw in the appellants’ argument is to identify the allegation of sexual abuse as the paramount issue for determination by the court.   In proceedings  under Part VII of the (Family Law) Act in relation to a child, the court is enjoined to regard the welfare of the child as the paramount consideration…   …The consequence is that the ultimate and paramount issue to be decided in proceedings for custody of or access to a child is whether the making of the order sought is in the interests of the welfare of the child.   The fact that the proceedings involve an allegation that the child has been sexually abused by the parent who seeks custody or access does not alter the ultimate and paramount issue which the court has to determine, though the court’s findings on the disputed allegation of sexual abuse will naturally have an important, perhaps a decisive, impact on the resolution of that issue.

But it is a mistake to think that the Family Court is under the same duty to resolve in a definitive way the disputed allegation of sexual abuse as a court exercising criminal jurisdiction would be if it were trying the party for a criminal offence.   Proceedings for custody and access are not disputes inter partes in the ordinary sense of the expression.   In proceedings of that kind, the court is not enforcing a parental right of custody or right of access.   The court is concerned to make such an order for custody or access which in the opinion of the court best promotes and protects the interests of the child…

…Viewed in this setting, the resolution of an allegation of sexual abuse against a parent is subservient and ancillary to the court’s determination of what is in the best interests of the child.   The court’s consideration of the paramount issue which it is enjoined to decide cannot be diverted by the supposed need to arrive at a definitive conclusion on the allegation of sexual abuse.   The Family Court’s wide ranging discretion to decide what is in the child’s best interests cannot be qualified by requiring the court to try the case as if it were no more than a contest between the parents to be decided solely by reference to the acceptance or rejection of the allegation of sexual abuse on the balance of probabilities.” 

40. The question which the Children’s Court must resolve in the present case, then, is not whether a parent and, if so, which parent is responsible for inflicting non-accidental injury upon Anthony but, rather, whether, on the balance of probabilities, the proposals of the parents are in the best interests of his safety, welfare and well-being. In order to do so, the court must make an assessment of the risk and the magnitude of the risk to Anthony in the arrangements proposed by the parents and must assess whether that risk is acceptable or unacceptable in the circumstances.  If the risk posed by the parents is not an unacceptable one, they are entitled to have their son restored to them as expeditiously as practical.

41. In Re Maree [2007] CLN 6, the Children’s Court took the view that the decisions of the High Court of Australia in M. v M. and B. v. B. apply in care proceedings where “the safety, welfare and well-being of the child must be the paramount consideration” as they do in Family Law proceedings where the “best interests” principle applies.  Nor is the position altered by reason of the fact that the High Court was dealing with allegations of sexual harm whereas the present case deals with physical harm. 

42. Speaking in M. v M, in the context of Family Law parenting proceedings, the High Court went on to discuss the topic of “unacceptable risk.” 

“Efforts to define with greater precision the magnitude of risk which will justify a court denying a parent access to a child have resulted in a variety of formulations.   The degree of risk has been described as ‘risk of serious harm,’…‘an element of risk,’… ‘an appreciable risk,’ … ‘a real possibility,’… ‘ real risk’ … ‘an unacceptable risk’ (see A. v A. [1976] VR 289 at 300, The Marriage of M. ‘[1987] 11 Fam. LR 765 at 770 and 771, B. v B. (Access) [1986] FLC 91-758, Leveque v Leveque [1983] 54 CLR 164 at 167, In re G (a minor) [1987] 1 WLR 1461 at 1469.)  This imposing array indicates that the courts are striving for a greater degree of definition than the subject is capable of yielding.   In devising these tests, the courts have endeavoured, in their efforts to protect the child’s paramount interests, to achieve a balance between the risk of detriment to the child from sexual abuse and the possibility of benefit to the child from parental access. To achieve a proper balance, the test is best expressed by saying that a court will not grant custody or access to a parent if that custody or access would expose the child to an unacceptable risk of sexual abuse.”

54. In their paper “Attachment and Risk of Future Harm: A Case of Non-accidental Brain Injury” published in Volume 27 Number 2 of 2002 of the Australian and New Zealand Journal of Family Therapy, the authors Kazia Kozlowska and Sue Foley link non-accidental brain injury inflicted by a parent with lack of empathy for the child’s needs or distress, parental difficulty in managing a child’s negative emotions, parental difficulty in managing his, her or their own emotions or parental anger at the impact of the child on the parent’s ability to meet his or her  own needs.  That analysis was accepted in Re Anthony and I accept it now to the extent that Lincoln’s injuries may have been parentally inflicted.   

55. In the same article, Kozlowska and Foley, while recognising the danger that child abuse may be repeated, warn that those who are considering the removal, especially the long term removal, of children from the care of their parents should take into account what they point out are the risks involved in alternate care options. They warn that “systemic and contextual issues beyond the child’s nuclear family, the capacity of external systems to meet the needs of the child, the capacity for health, child protection and legal systems to provide the child’s biological family with adequate support and/or the family’s to accept support and monitoring” are matters to be considered when assessing risk.   Kozlowska and Foley complain that “risks arising from alternate care placements, which do not allow for adequate emotional development in young children due to the unavailability of long term attachment relationships, are not sufficiently well recognised…   …ongoing repeated disruptions in emotional development through multiple placements can have long term consequences for the functioning of the child and it is essential to weigh these risks against the risk of further physical abuse” should the child be restored to the parents.  

56. It was said in Re Anthony and it should be said now that, in assessing whether the risk posed to a child by a parental proposal is acceptable or unacceptable, one of the factors which will be considered is the risk of disadvantage posed by the alternate care proposals advanced by the Director-General or any other party.  There will be cases where the risk posed by parents are so egregious that they quite overwhelm the disadvantages posed by a proposal for long term out of home care although, in other cases, such as Re Nellie [2004] CLN 4, where there had been serious injury to the child caused by an unexplained shaking incident, the risks posed by a restoration to the parents and the disadvantages involved in the Director-General’s proposals were much more evenly balanced.

57. Those considerations are of vital importance in Lincoln’s case because his parents have made themselves available to accept instruction and training from the hospital so as to be able to care for him themselves.   They are of less significance in Raymond’s case because, there, what is proposed by the Director General and the Children’s Representative is a restoration to the child’s father and, indeed, to a father who has remained involved and played a caring part in Raymond’s life since he and Ms. Smith separated.       

58. The question for the Children’s Court in the present case, then, is not whether Ms. Smith or Mr. Jones or, for that matter, any other person is responsible for Lincoln’s injuries but whether the proposals put to the court for his care and for the care of his brother constitute an acceptable or unacceptable risk so far as the safety, welfare and well-being of each of the children is concerned.   In assessing risk, the court should have particular regard to the following:- 

· the egregious nature and extent of the injuries which have been inflicted on Lincoln;

· the fact that neither parent has offered an acceptable explanation of those injuries;

· the opportunity which each of Lincoln’s parent has had to inflict injury;

· the relative lack of opportunity which any other person has had to mistreat Lincoln; 

· the on-going extreme vulnerability of Lincoln in particular and his and Raymond’s need of and entitlement to protection; 

· the extent of Lincoln’s continuing disabilities and the degree to which his on-going care will call for special skills and special qualities including patience and empathy; 

· The reservations regarding the reliability and suitability of his parents which prudently are entertained in the circumstances of Lincoln’s injuries while in the care of his parents;

· the consequences of Lincoln’s long term separation from his parents, particularly with regard to his attachments;

· The attachments of each of the boys;

· the suitability of Mr. Smith as a carer for Raymond and the boy’s progress while in his father’s care;

· The unavailability of any other family member to take care of the children;

· The risks and unknowns necessarily involved in out-of- home care and separation from parents.      

59. Taking all those matters into account and having considered them in detail, my assessment is that the proposal of Ms. Smith and Mr. Jones that Lincoln be restored to their care involves an unacceptable risk to the child and is not consistent with his safety, welfare and well-being.   Accordingly, there is no realistic possibility of a restoration in his case.

60. As to Raymond, he is no longer vulnerable to the sort of injuries that Lincoln sustained but it is evident that the lack of parental empathy and the other parental deficits associated by Kozlowski and Foley with non-accidental injury inflicted by a parent argue strongly against that child being restored to his mother.   Further, Raymond has lived successfully with his father for a long time and it is not clear that Mr. Smith is not his primary attachment figure.   Certainly there is a strong bond between father and son.  It is in his best interests that he remain with Mr. Smith and in his parental responsibility save for the aspect of contact which should be shared by the Mr. Smith and the Minister jointly.  I find that in Raymond’s case, too, there is no realistic possibility of restoration to his mother.   

61. As to parental contact, I think it is inappropriate to make an order regarding Lincoln because his needs in that regard are so complex and uncertain and so likely to change depending on his growth and development and response to treatment.   Clearly, Lincoln will need to have contact for identification purposes and that contact will need to be supervised but whether he will need or be able to cope with anything beyond or whether there will come a time when supervision is no longer appropriate are matters which are presently uncertain where only time will tell.

62. Raymond on the other hand will be in a family placement and is entitled to have contact with his mother which I think should occur on at least six occasions per year. I think that, at least until he attains the age of 12 years, the contact should be supervised and, thereafter, the contact should be subject to his own wishes. 

63. For those reasons, I am minded to make orders allocating parental responsibility for Lincoln to the Minister together with an order that he have contact with his mother, supervised by the Director-General or by a person or persons approved by her, on not less than four occasions per year together with contact with his brother Raymond on not less than one occasion per month. 

64. The care plan for Lincoln was filed on 29 August, 2008 and, since then, things have changed so that it no longer presents the “reasonably clear picture of the way ahead” called for in Re Ashley [2008] CLN 5 and Re Rhett [2008] CLN 1.  In particular, the proposal to recruit carers who may be able to be trained at the hospital  so that Lincoln can be brought up in the community, some indication of the time frame within which this recruitment might take place and Lincoln might be introduced to the carers, some details regarding sibling contact and details of the anticipated involvement of DADHC should be dealt with and, for that reason, I will defer making final orders until the Director-General prepares an addendum to her care plan which I seek within seven days. For convenience, I adjourn both applications for seven days for final orders.   
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