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JUDGMENT

HIS HONOUR:  This is an appeal brought on behalf of two grandparents relating to an order of the Children’s Court giving parental responsibility for a child to the maternal grandfather and maternal step-grandmother.

2. The case involves a child KJ who was born on 16 February 2003.  There is no dispute that his parents should not have parental responsibility for him and the only dispute is which of two sets of grandparents, one who resides in Nowra and the other in Orange should have parental responsibility.  Of course, with that parental responsibility is the responsibility of looking after KJ until he attains eighteen years of age.  I do not need to go into all the past history.  I do need to record that the Nowra grandparents are the maternal grandfather, PF and his partner PD-F, that they have been ordered to have parental responsibility and that the appeal is from the Orange grandparents, DJ and RL.

3.  Quite interestingly, DJ is the paternal grandfather and RL is the maternal grandmother.  As I said, they reside in Orange.

4. It is a difficult decision because all of those involved who wish to care for KJ are good people and have his best interests at heart.

5. The first matter I have to deal with is a question of law which could affect the decision the Court has to make.  It is argued that the Orange grandparents, as I will refer to them, should have parental responsibility and they rely upon s 13 of the Children and Young Persons (Care and Protection) Act, which provides:

“(1) The general order for placement subject to the objects in s 8 and the principles in s 9, an Aboriginal or Torres Straight Islander child or young person who needs to be placed in out of home care is to be placed with 

(a) a member of the child or young person’s extended family or kinship group as recognised by the Aboriginal or Torrens Straight Islander community to which the child or young person belongs, or

(b) if it is not practicable for the child or young person to be placed in accordance with paragraph (a) or it would not be in the best interests of the child or young person to be so placed – a member of the Aboriginal or Torres Straight Islander community to which the child or young person belongs.”
6. It is, of course, simply argued here that the Orange grandparents fall into that classification and that is they are of Aboriginal descent and that in accordance with s 13, as this is an out of home care placement, the Court should act and place KJ with his Orange grandparents.

7.  It is argued on behalf of the Nowra grandparents, and this argument is supported by the representative on behalf of the child and by the Minister, that s 13 does not apply in this case because this is not an out of home care placement.  The reason for that is that if one goes to the Regulations relating to the Children and Young Persons (Care and Protection) Act, and goes to Pt 2 (5) the following is provided:

“Meaning of “related” and “relative”:  A child or young person is “related” to or a “relative” of, another person, for the purposes of the Act,

(a) if the child or young person is the child, stepchild, grandchild, brother, sister, stepbrother, stepsister, uncle, aunt, niece or nephew of the other person or

(b) if the other person has parental responsibility for the child or young person (but not including the Minister) ….. or

(c)  if the child or young person has been placed in the care or custody of the other person in accordance with the Adoption of Children’s Act.”

8. The argument is that, as far as the Nowra grandparents are concerned, PF is, of course, a grandparent.  His partner is not and, therefore, whilst parental responsibility, having been allocated to PF, would not have been an out of home placement because it is allocated to PF, the grandfather, and PD-F - who I suppose at best could be called the step-grandmother - that then becomes an out of home care placement and therefore it activates s 13 and requires the court to act in accordance with s 13.

9. I favour the argument that “related” or “relative” is clearly defined under the regulations and that would include not only PF but also PD-F and therefore it does not activate s 13.  However, even if it did activate s 13, s 13 is a discretionary section and it is subject to the objects in s 8 and the principles in s 9.  The objects in s 8 are:

“(a) that children and young persons receive such care and protection as is necessary for their safety, welfare and wellbeing taking into account the rights, powers and duties of their parents or other persons responsible for them,”

10. And s 9 sets out those principles which are to be applied.  In particular in 9(d):

“(d) In deciding what action it is necessary to take in order to protect a child or young person from harm, the course to be followed must be the least intrusive intervention in the life of the child or young person.”

11. I should also comment that to have ruled the way I was asked to pursuant to s 13 defies commonsense.  There are going to be numerous circumstances where the parental responsibility for a child is given to one of the child’s natural parents who, at that stage, is living with a partner and if it is then thought by a Court that it is in the child’s interests to give parental responsibility to that parent and the parent’s then partner or wife or husband, it defies commonsense to think that, simply because they are not the natural parent or in this case grandparent, that would influence the Court’s decision.

12. I then move to the general principles which must be followed.  I asked this question of the appellant’s solicitor:  “Why should this Court reverse the order that the Magistrate made except on a question of law?  It was submitted that the Magistrate was wrong.  It was submitted on behalf of the Orange grandparents, and these submissions were made before the Magistrate and I was asked to consider them, that it was in KJ’s best interests to be placed with his Orange grandparents because that was the place his mother originally went with KJ.  It was her preferred placement.  They looked after KJ and his mother and that the Court should give them preference.

13. One of the problems with that submission is that on behalf of the mother – whilst, for unfortunate reasons, she was not represented but I do not think she needed to be - it was argued that the current placement should remain and on behalf of the representative of the children it was also argued that the current placement should remain.

14. The next submission was that the Orange grandparents comprised two biological grandparents as opposed to one with the Nowra grandparents, that there is a strong blood connection and the need to protect KJ’s Aboriginal heritage and that they are in the best position to do that. 

15. I noted that submission did not influence the Magistrate and I can understand that.  What is required pursuant to the Act is for this Court to decide who best should look after KJ’s interests in order to protect him from harm and following the least intrusive intervention into his life.

16.
It was further argued that if he went to Orange he would have more family involvement, there was little family involvement in Nowra but in Orange he had step-sisters and a family.  It was argued there was a lack of insight on the part of the Nowra grandparents who had problems with contact, but I must say they seem to go both ways, and there have been submissions made previously in that the Nowra grandparents were criticised for their lack of insight in not undertaking background checks required sometime ago by the Department when they were being assessed for placement.  It has been acknowledged that they were wrong and they regret their decision.  The Magistrate did not let that influence his decision in the end, saying “I’m not satisfied that this issue is determinative in concluding that KJ should be placed with his Orange grandparents.”  I can understand that.  It is overall argued that it is in KJ’s best interests to be with his Orange grandparents.

17. There are other matters to consider.  There are other arguments which have been placed on behalf of the Nowra grandparents.  Importantly, there were, prior to the matter coming before the Magistrate, two assessments by experts. 

18. In July 2007 RL and DJ were parties to a placement assessment, that is the Orange grandparents, conducted by Ms Stojanovic.  Her opinion in the end, and I will not go into all the reasons, was that KJ would be better placed with his Nowra grandparents.  She expressed a number of concerns.  They were not serious concerns but they were there and she reached that conclusion.  The weakness with her conclusion is that the assessment was not carried out on KJ but on his step-sisters but I do not believe that affects her ultimate decision, or weakens the effect of it.

19. On the other hand, an assessment carried out on the Nowra grandparents by Ms Pfeiffer concluded that KJ should be placed with the Nowra grandparents for various reasons.

20. There was some additional evidence in this case, there is evidence which troubled me greatly.  There are three affidavits, one by RL and one by DJ, the Orange grandparents, dated 2 September and 4 September.  Paras 12 of RL’s and 8 and 16 of DJ’s quote what KJ has indicated and are critical of the Nowra grandparents.  Even worse the affidavit by PD-F, the Nowra step-grandparent, paras 13, 18, 19 and 21 again quote a five year old child and are critical.

21. I find this evidence from both grandparents distasteful.  I doubt a lot of it is accurate. We are dealing with a five year old child.  It does not assist either set of grandparents.  I am concerned that, if this sort of behaviour continues, it may disrupt KJ’s placement and influence his view of his grandparents.  It is negative.  If this continues it could be a significant reason why a court would make a different decision to the one the Magistrate gave.  Both sets of grandparents should be very careful to ensure that KJ is not asked questions of this nature and that only positive things are said about the other set of grandparents in his presence.  I record that because if this matter comes back before a Court I believe a Magistrate should look carefully at what has been happening.

22. In the end, I am faced with this:  KJ is very fortunate, as I indicated earlier, in having two sets of grandparents who obviously love him, who wish to disrupt their lives to care for him, to nurture him until he attains eighteen years of age.  It is a very big responsibility.  Each of them is determined enough to do it and they come before the Court and argue their cases.  He is indeed fortunate and it should always be the position that he has the support of all his grandparents throughout his life.

23. However, it is my belief that the decision given by the Magistrate was quite correct.  It is in KJ’s interests to be cared for by his Nowra grandparents.  I do not agree, on what I have seen, with a comment made by the Magistrate that he was not satisfied on the evidence that KJ’s long-term care and welfare would be adequately met if he was placed with the Orange grandparents.  Perhaps he was simply making a finding, I do not agree with it.  I think they would be.  His long-term care and welfare would be adequately met.  However, I have concluded that it is in his best interests for a number of reasons that he be placed with his Nowra grandparents:

(i)
Over the last year he has been settled with his Nowra grandparents.  I have evidence before me which strongly supports his progress and the placement.  There is strong evidence and an affidavit from Kerry Sawtell, caseworker, which shows how well KJ is doing, how stable everything is and how well he has been looked after.

(ii) I was very impressed with those efforts being made, in particular by PD-F, to ensure that he develops his understanding of his Aboriginal heritage and that heritage is fostered and is very important to him and I think it is a very important matter and she has done extremely well in doing that.  His current placement is a good placement, it is a proper placement, it is in his interests and it is supported by all the parties, that is by DOCS, by the representative for the children, by the mother and, of course, not supported by the appellants, who for very good reason want to care for their grandchild.

24. For those reasons I agree with the Magistrate’s decision, it is a difficult decision but we have got to be very careful that we act in KJ’s best interests and, in my view, it is in his best interests and the appeal should be dismissed and the orders of the Magistrate confirmed with this slight exception and that relates to contact.

25. The only alteration would be that DJ and RL have contact with the child, KJ, one weekend per month, that KJ be handed over at a mid-point as agreed by the grandparents, mid-point between where they reside, no later than 6pm on the Friday and to be returned to the same mid-point no later than 4pm on the Sunday and I confirm for one half of each New South Wales school holiday period.  However, those arrangements may always be changed by agreement between the grandparents.
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