[image: image1.png]Lawlink Chilldren's Cowrt

now south waios.
New South Wales

Q




THE CHILDREN’S COURT OF NEW SOUTH WALES
Children’s Law News


	

R v TM and FM




IN THE CHILDREN’S COURT

OF NEW SOUTH WALES

AT PARRAMATTA
STILL CM

In the Matters of   
R v TM and FM   


REASONS FOR DECISION
1. Each of the young persons appear for sentence in relation to their roles in incidents which took place at or around Trinity Catholic College Auburn on 2nd March 2009. The charges for sentence for each are of Affray under s. 93C(1) of the Crimes Act 1900, Armed with intent to commit an indictable offence under Section 114(1)(a), Intentional Damage to Property under s. 195(1)(a) (2 counts) and Larceny under Section 117 of the same Act together with Unlawful entry under the Inclosed Lands Protection Act 1901. 

2. The matters first came before the court on 3rd March 2009 when at the first available opportunity pleas of guilty were entered on the basis of the facts then tendered, which are in similar terms in relation to each young person. The young persons were remanded in custody and background reports ordered. Submissions on sentence were made by the representatives for each young person on 18th March and 19th March 2009.

3. The charge of Affray carries a maximum penalty of 10 years imprisonment, Armed with intent carries a maximum penalty of 7 years imprisonment and the charges of Intentional damage to Property and Larceny a maximum penalty of 5 years imprisonment. These offences are all indictable offences but are not defined as serious children’s indictable offences within the definition in the Children (Criminal Proceedings) Act 1987 (CCPA) or its regulations. Unlawful entry is a summary offence and carries a maximum fine of 10 penalty units. All offences therefore fall to be finalised within the terms of s.18 of the CCPA and Division 4 of Part 3 of the CCPA specifically under s. 33 of that Act.

Statement of Facts

4. An abridged and name/identity protected version is attached. It speaks for itself.

Relevant considerations

5. The sentencing of young persons involves a consideration of both common law and statutory provisions, specifically those contained in s.6 of the CCPA, which provisions are noted. The dilemma and tension in the sentencing of young persons is well known particularly where the offences are serious. Aside from the admonitions of section 16, the Court must recognise the special features of young persons and their offending. The best summary I have found is as follows:

“ ‘Young people’ refers to all the following things and to none of them in particular: chronological age; developmental maturity; unformed moral values requiring guidance; a type of innocence that nonetheless accommodates a capacity to commit offences, but not always criminal culpability; etc. Such factors are not mutually exclusive. They do, however, refer to the different aspects of young people that distinguish them from there adult counterparts. Which of these factors distinguishes them has not, however, been made clear. Nonetheless, the views of legislators seem to reflect the literature of developmental psychology-that young people have limited decision making capabilities “to consider options, weigh consequences, and make choices” as a result of the biological, psychological and social challenges created by the stage of life that they are in.” (The nexus between sentencing and rehabilitation in the Children’s Court of NSW, Vignaendra and Hazlitt, Judical Commission of NSW 2005).

6. R-v- Elliot and Blessington (2006) NSW CCA 305 referred to by Ms Maher details the features of young people at (127)

‘It is widely accepted that adolescents do not possess either the same developmental level of cognitive or psychological maturity as adults. Adolescents’ have difficulty regulating their moods, impulses and behaviours. Immediate and concrete rewards, along with the rewards of peer approval, weigh more heavily in their decisions and hence they are less likely than adults to think through consequences of their actions. Adolescents’ decision- making capacities are immature and their autonomy constrained. Their ability to make good decisions is mitigated by stressful, unstructured settings and the influences of others. They are more vulnerable than adults to the influence of coercive circumstances such as provocation, duress and threat and are more likely to make riskier decisions when in groups. Adolescents’ desire for peer approval, and fear of rejection, affects their choices even without clear coercion. Also, because adolescents are more impulsive than adults, it may take less of a threat to provoke an aggressive response from an adolescent.’

7. There is ample authority for the proposition that when sentencing a child or young person, considerations of punishment and general deterrence may be given less weight in favour of individual treatment aimed at rehabilitation of the offender. As the High Court said in Veen (at p477) however 

“‘The purposes of criminal punishment are various: protection of society, deterrence of the offender and of others who might be tempted to offend, retribution and reform. The purposes overlap and none of them can be considered in isolation from the others when determining what is an appropriate sentence in a particular case.” 

8. It cannot be asserted that a young person should or must receive a lesser sentence than that which would be imposed on an adult for a similar offence particularly where the offence is serious, but the differences between them should always be held in mind. The interests of rehabilitation of a young offender cannot deflect the primary purpose of punishment nor the need to protect society. 

9. R –v- LNT [2005] NSWCCA 307 and R-v-KT (2008) NSWCCA 51 at (21-26 McClellan J) provide a detailed analysis of the approach to be taken in characterising offences committed by young persons and their sentencing.

10. The sentences imposed on the young persons must be such to as to reflect the objective seriousness of the offences charged, taking into account the special considerations applicable to sentencing young persons, and the extent that those special considerations should impact upon the sentence. The present offences for finalisation are indictable offences being dealt with under the jurisdiction of the Children’s Court. The maximum within this jurisdiction is governed by s.33(1)(g) of the CCPA and is therefore limited to a maximum of two years of control. The court must assess where the objective seriousness of the offence lies, having regard to the maximum penalty for the offence, not the jurisdictional maximum R –v- Doan (2000) 50 NSWLR 115. As Grove J said at (35) ‘where the maximum applicable penalty is lower because the charge has been prosecuted within the limited summary jurisdiction of the Local Court, that court should impose a penalty reflecting the objective seriousness of the offence, tempered if appropriate by subjective circumstances, taking care only not to exceed the maximum jurisdictional limit.’ He went on to reject the notion ‘that a sentence of two years imprisonment should be reserved for a ‘worst case’” The prosecution submits similarly as to each young person, that the offences of Affray, Armed with intent and Intentional damage, fall toward the upper end of the scale in terms of objective seriousness when they involve violence at a school on a normal school day with students and staff present and where similar events at Merrylands High School are still fresh in the memory.

11. There are aggravating features contained within s. 21A of the Crimes (Sentencing Procedure) Act 1999 which impact on the offences of Affray, Armed with intent and Intentional damage and are common to the young persons. As Mr Leary for the young person TM properly raised those matters I deal with them as follows

(i) The offences involved the use of weapons. The weapons referred to are a small axe and a large machete that were exchanged between the young persons and also a third co-accused during the incident. Those weapons were taken into a school environment during school hours and used to cause substantial damage to property as well as pose a threat. The continued carrying of the weapons in the course of the affray, must serve to aggravate that offence in relation to the young persons to a substantial degree. In relation to the Armed with intent charge it is already an ingredient of that offence.

 
(ii) 
The offences were conducted in company. This is relevant only to the offences of Armed with intent and Intentional damage but nevertheless that fact aggravates the offending.


(iii)
The offences were committed in the presence of children.

            (iv)     The loss or damage was substantial. While there is no evidence concerning injury or harm to students under this heading save for a reference in the facts to ‘students can be seen running for their lives’ the young persons caused ‘extensive damage to the school’, proceeding ‘to smash and destroy windows, glass shelves and glass doors within the canteen’ and continued to smash windows within the school. It definitely aggravates the offending save for the offence of Affray.

(v) 
The offences were committed without regard to public safety. The young persons smashed a large number of windows and the canteen within a school environment where students were proximate or within hearing. The offences specifically disregarded the safety of school students and teachers and staff.

(vi)
The victims were vulnerable, being high school students  ranging from Year 9 to Year 12 attending a school, a place of learning open and accessible and with few security resources.  A school is not a location where students and teachers expect or even consider protection from armed intruders brandishing weapons and wreaking destruction. Having said that it is important to note that the Armed with intent charge specifically relates only to an intent to commit malicious damage. The Affray charge however specifically refers to two victims, one an unarmed teacher and the other a canteen employee who with a fellow worker ’feared for their safety have ran (sic) from the canteen’.
(vii)
While it appears on face value that the offences involved multiple victims (i.e.. students present at school) I do not think that can be said to be correct due to the specific nature of allegations in the most serious indictments.

(viii)
The offence was one of planned criminal activity.  It is apparent that the offenders were armed with weapons and must have obtained them with a view to using them. While the first Intentional damage charge relating to a motor vehicle away from the school may have been a random act that cannot be said about the subsequent events at the school. After that first incident a witness heard one young person state “Lets go the school”. It could have stopped there but it did not. The young persons chose deliberately to walk to the school and continue to wreak havoc and destruction. The offences within the school cannot be characterised as spontaneous. The fact that such planning as there was was deficient in terms of their persisting with offending within the school and the inevitability of their capture does not militate against planning when the fact sheet   depicts   a ‘rampage for at least 7 minutes before police arrive’

(ix)      One of the victims of the affray was a teacher exercising community functions and  the offence arose in the course of that occupation. 

12. In characterising the objective seriousness of the affray offence I am obliged to consider Stevens –v- R [2007] NSWCCA 152 , specifically at para 25

“an offender’s conduct is to be considered in the context of the conduct of a co-offender. The level of violence used and the scale of the affray are relevant. An offender, however, may only be sentenced for that part of his conduct and the conduct of the co-offender which gave rise to the offence of affray and not that conduct which resulted in some other offence being committed by him or the co-offender.”

13. This being so, this court is not entitled to take into account as forming part of the affray, acts which have led to separate charges being laid. As the young persons were also charged with intentional damage for breaking windows (excluding the wrecking of the canteen) they are not matters which can be relied upon by the prosecution as being part of the alleged affray. The prosecution therefore rely on the affray as being constituted by the entry into the school, in a group of 3 whilst being armed with a number of weapons capable of inflicting severe wounds. The entry occurs at a time when the school is open and operational during school hours, in the morning when students are present. The affray continues by the group moving through the school still armed, into the canteen area where their approach and actions caused a canteen worker to flee and following further damage TM approached a teacher Collins ‘and pushed him twice in the chest area in an aggressive manner’ (for which no separate charge was laid) and is not completed until the arrival of Police who arrest and disarm the offenders. Even absent the individual acts that give rise to separate charges, the objective seriousness of the affray must be toward the upper end of the scale for offences of this type. The behaviour affected teachers and staff (leaving aside students) directly or indirectly and the movement through the school whilst armed, is indicative of a high level of threatened violence and classifies this offence as one of utmost seriousness. It is indicative of a crime of considerable gravity of the type referred to in R -v- Bus (unreported, 3/11/95, NSWCCA) requiring sentences to be imposed that appropriately reflect general deterrence and denunciation of the crime. This is particularly so given the increased prevalence of crimes of such violent disorder displayed in the present case and where the court has sentenced on similar matters relating to Merrylands High School as recently as October last year. 

The plea

14. Each of the young persons entered a plea of guilty at the first available opportunity on 3rd March 2009 when they appeared in court. The court is obliged to take the plea of guilty into account. Section 33B CCPA and Section 22 of the Crimes (Sentencing Procedure) Act 1999 are in similar terms and mandate that;

(1) In passing sentence for an offence on an offender who has pleaded guilty to the offence, a court must take into account:

(a) the fact that the offender has pleaded guilty, and

(b) when the offender pleaded guilty or indicated an intention to plead guilty, and may accordingly impose a lesser penalty than it would otherwise have imposed.

(2) When passing sentence on such an offender, a court that does not impose a lesser penalty under this section must indicate to the offender, and make a record of, its reasons for not doing so.

15. As a result the police did not have to produce a brief of evidence, prospective witness and victims were not required to give evidence, minimal Court resources and time were lost and trial/s involving multiple defendants avoided. Significant utilitarian benefit must attach to the early pleas of guilty see R –v- Thomson and Houlten (2000) 49 NSWLR 383. I allow a 25% discount to reflect the utilitarian benefit of the  plea .

Neither young person has a criminal history and is assisted by that fact.

The young person TM

16. This young person is 15 years and 4 months old. The background report from Juvenile Justice tells me about him and his progress through life. He is Tongan and the second youngest of five children. He was raised outside his natural family but his primary carers separated and he spent time between families. It was during this period he seemed to go astray. He left school in Year 9 and despite being enrolled for Year 10 this year did not attend. He has worked for a brief time as a labourer. He stated in the report that the offence was committed while under the influence of alcohol but refused to detail it. In submissions Mr Leary told me that he had been drinking the night before but was not intoxicated at the time of the offence but hung over. The police fact sheet makes no reference to intoxication. The report states ‘TM presents as an immature and aggressive young person, who was reluctant to discuss the circumstances surrounding the offences or disclose background information concerning his peer associations and alcohol or other drug use’. He was difficult to engage with and reluctant to discuss the offences in detail. He said he went along with the group and “they just went and did it and it all went so fast” While he felt bad for doing something wrong he did not discuss how his actions may have impacted upon the victims or acknowledge the seriousness of the offences. The report recommends interventions on alcohol, anger management and identification of triggers for offending behaviour. He has the full support of his natural family who are hard working and law-abiding family. He was not assessed as suitable for Community Service. This is the first time he has appeared before the court on a criminal charge. Mr Leary told me he apologised for his actions and that is reflected in the police facts and he made admissions immediately to the police. By way of submissions it was acknowledged that the offences were aggravated by reference to the factors set out in Section 21A but it was pointed out that no victim suffered from personal injury and in relation to the larceny charge (3 drinks and 2 ice-creams from the canteen) there was only a small loss. Clearly that is the case. I rejected a submission that he be referred to Youth Justice Conferencing as it was not in my view an appropriate matter for court diversion. In relation to the finding of special circumstances on a sentence of custody it was properly submitted that his youth and the fact that it would be his first time in custody were relevant. I now turn to the subjective circumstances and submissions made on behalf of his co-accused FM.

The young person FM

17. This young person is 15 years and 8 months old. The background report from Juvenile Justice tells me about him and his progress through life. He is Tongan and the oldest of three children. His parents separated and his mother remarried but he gets on well with his stepfather. The family is shocked at his offending which is completely out of character for him. All members of his family are supportive of him. He struggled with schooling and left before the end of year 10 but obtained employment. He stated in the report that the offence was not committed while under the influence of alcohol and that his alcohol use was not problematic but conceded that he had been drinking in the park with others the night before and not gone home. In relation to the offences he also says ‘it just happened’, that one of the others attacked the car and they got worked up and joined in. While he had taken the axe from his home the night before he could not explain why he had done so. It is apparent that he was aware of the consequences of his actions as he knew a number of people who had been involved in a similar offence in 2008 but at the time of the offence he didn’t care “it just happened and I wasn’t thinking about anything’ but acknowledged that it was a stupid thing to do. He appeared pleased that his offending had made the media. While he was not remorseful at time of arrest he stated that he knew students at the school, was embarrassed by what he had done and wanted to apologise to the school. While he pushed a teacher he denied any intent to hurt anyone ‘but acknowledged that the students and staff would have been distressed by his actions’. He presented as a quiet but confident young man who struggled to articulate why he had committed the offence but took full responsibility for his actions. It was said that he could benefit from interventions which address decision making, impulse control, peer refusal and the factors which contribute to his offending behaviour; gaining insight (victim empathy), self identity and anger management He was assessed as suitable for Community Service. This is the first time he has appeared before the court on a criminal charge. He is in employment. Ms Maher told me he now apologised for his actions, a significant change from his lack of remorse to police and he made admissions immediately to the police. Ms Maher specifically noted the cultural difficulty of the young person in opening up and articulating or explaining his actions or motivation. It was submitted that the offending involved limited planning, was responsive to peer pressure and that lack of maturity and youth were mitigating factors. It was pointed out that no victim suffered   personal injury, there was no direct threat of violence, that the Affray charge was limited to 2 adult victims and that the assault on the teacher by this young person was not the subject of any charge. In relation to the finding of special circumstances on a sentence of custody it was properly submitted that his youth and the fact that it would be his first time in custody were relevant. 

18. On sentence there is little difference on the facts relating to their roles in the offending or in their subjective circumstances to separate the 2 young persons. For those reasons and also for parity I intend to deal with them together. While neither has come before the Courts before they have a limited appreciation of their offending or wrongdoing and their prospects for rehabilitation in the community remain unclear and   not testable.  

19. Whilst taking into account the subjective features of the young persons, that is, age, lack of criminal antecedents, personal circumstances and prospects of rehabilitation I am of the view on the facts of this matter that it would be wholly inappropriate to deal with these young persons under subsections (1)(a) – (f) of s. 33 of the CCPA. The only appropriate sentences to impose are of full time control. 

20. When a young person takes a weapon into a school, intends to use it and does use it for threat or damage to property in the presence of students and staff a community sentence is ordinarily inappropriate otherwise there is no deterrence nor element of protection. Schools are unprotected. That is right and should remain so. They are places of learning not violence, of reason not ignorance, of progress not regression. Their very vulnerability must be recognised by this court and they must be afforded whatever protection the law can provide. The broader community and the education community have that expectation and it is not unreasonable. Every school has countless students of all ages who rely on their teachers to discharge the duty of care owed them for their physical safety and learning. Teachers should not, in addition to their already onerous duties, have any need to be concerned by or defend their students from external armed violence. Schools should not be forced to take the path of the secure, gated, searched, screened, electronically surveyed and patrolled schools found in other countries.

21. With respect I adopt in relation to this case the words of McClellan CJ in Lal-v-R: PN-v-R (2007) NSWSC 445 (acknowledging that he was there dealing with sentence of 2 young girls for manslaughter);

“In my view the need for punishment and personal deterrence must be given significant weight in the present matters. General deterrence is also an important factor. Every member of the community must be reminded of the vulnerability of other people to acts of violence”.

22. In all the circumstances, given the facts and the various aggravating and mitigating factors as I have found them to be I am of the opinion that the criminality in the offence of Affray is deserving of a sentence of three (3) years. This is the significance of the decision in R-v-Doan (2000) 50 NSWLR 115.The initial criminality and appropriate sentence is assessed without reference to the jurisdictional limit of two (2) years. Allowing as I have a 25% discount for the plea of guilty that gives a sentence of 27 months. Accordingly on the offences of Affray, I propose to impose sentences of the jurisdictional limit of 2 Years imprisonment. In relation to the application of Doan to the Offence of Armed with intent it is deserving of a sentence of 25 months. Allowing a discount for plea of 25% I propose sentences of 18.75 months.

23. Section 44 of the Crimes (Sentencing Procedure) Act 1999 requires a non-parole period. The balance of the term of the sentence must not exceed one third of the non-parole period of the sentence unless the court decides there are special circumstances for it being more. I am not satisfied for either young person that there are any special circumstances to justify a variation in the statutory proportion between the non- parole period and the period on parole.

 24. In relation to the charges of Affray, each young person is sentenced to a period of control of a total period of 2 years. The sentence is to date from 2nd March 2009. Each is comprised of a non-parole period of 18 months. Each young person is eligible for release on parole on 1st September 2010. The parole period is 6 months. It is a condition of the young persons parole that they be subject to the supervision and guidance and obey all reasonable directions of the Department of Juvenile Justice. The sentences for the remaining charges will be dealt with on a global basis subsumed as they are in the sentences already determined.

25. In relation to the charges of Armed with intent, each young person is sentenced to a period of control of 14 months commencing 2nd March 2009; in relation to the 2 charges of Intentional damage each young person is sentenced to a period of control of 12 months commencing 2nd March 2009; in relation to the charges of Larceny each young person is sentenced to a period of control of 1 month commencing 2nd March 2009. The sentences are a fixed term of control. The sentences to be concurrent with the first sentence imposed. I decline to set a non-parole period, as the periods on parole in accordance with the statutory proportion would be subsumed within the sentence for the charge of Affray. For abundant caution I state that in my view their rehabilitation can be adequately and properly addressed in custody. In relation to the summary matters of Unlawful entry I dismiss them under section 33 (1)(a) CCPA.

26. The young persons are under the age of 16 years. Pursuant to s. 14 (1) of the CCPA no conviction may be recorded against them. A finding of guilt is made in respect of each.

27. No claim for compensation for damage is made.

28. I have considered the appropriateness of the making of a non-association order under s.33D of the CCPA. I note that the terms of any such order made under that section can not exceed 12 months. Noting the duration of the sentences imposed, it is not appropriate to make such an order.

29. I recommend that the Director-General of Juvenile Justice give consideration to early supervised release under Section 24(1)(c) of the Children (Detention Centre) Act 1987.
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