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1. HIS HONOUR:  On 26 October 2009 I refused an application made by the independent legal representative for the three children the subject of these care proceedings, that a guardian ad litem be appointed for each of the children.  These are my reasons for refusing the application.

2. The care proceedings relate to three children:  “Kieran Isaac”, born in March 2006, presently three years of age; “Siobhan Isaac”, born in August of 2007, presently two years of age; and “Robert Isaac”, born in February 2009, presently nine months of age.

3. The Director General of the Department of Human Services is seeking an order for parental responsibility of each of the children until the child reaches the age of eighteen years.  The mother, “Susan Isaac”, is represented by Ms Medland and Ms Orr appears for the maternal aunt, “Lisa Isaac”.  The father of the children, “Mr Walter Tupou”, is not engaged in the proceedings.  I understand he remarried last year and is currently serving a prison sentence.  The mother, “Ms Isaac”, is an Aboriginal woman and the father, “Mr Tupou”, is of Tongan background.

4. In relation to each of the children the court made a finding on 28 April this year that the child is in need of care and protection.  The court made an assessment order and a clinician’s reported dated 29 July is before the court.  The Director General has filed a Care Plan and an Addendum Care Plan for each of the children.  The Director General submits that there is no realistic possibility of restoration of each of the children to their mother; and proposes that the three children be placed with the paternal grandparents.  The Care Plans state that placement with the paternal grandparents will mean that each child will be connected to their parents’ cultural backgrounds.  It is proposed that through ongoing contact with the paternal grandparents’ extended family the children will maintain a connection with their Tongan background and it is proposed that with the commitment of the paternal grandparents the children will maintain a significant and meaningful connection to their Aboriginal heritage as they grow up.  Ms Orr, on behalf of the maternal aunt, submits that in the event that the court is not prepared to place parental responsibility in the mother that parental responsibility be placed with the maternal aunt.

5. The present application before the court is an application by Dr Bao-Er, the independent legal representative for the children, that the court, pursuant to s 100 of the Children and Young Persons (Care and Protection) Act 1998 (the Act), appoint a guardian ad litem for each child.  The application is supported by Ms Medland on behalf of the mother.  The application is opposed by both the Director General and Ms Orr on behalf of the maternal aunt.  Dr Bao-Er has filed two sets of written submissions in support of his application.  Written submissions were also filed by the Director General, the mother and the maternal aunt.  The court also heard oral submissions by each of the parties.  Ms Medland adopted Dr Bao-Er’s written and oral submissions.

THE POSITION OF GUARDIAN AD LITEM

6. Under the common law with respect to civil proceedings an infant is incapable of asserting or protecting his or her rights, so that an application on an infant’s behalf is to be brought by a guardian ad litem, sometimes called a "tutor" or a "next friend".  As was stated in J v Lieschke (1987) 162 CLR 447 by Wilson J at p 451:

“Neglect proceedings are truly a creature of statute, neither civil nor criminal in nature.  They are therefore sui generis. They do not attract the common law disability, now frequently embodied in rules of court, whereby infants may not institute or defend civil proceedings otherwise than by a next friend or guardian ad litem...In a case where a parent has taken no steps to arrange for the child to be represented, I see no reason why a child, having the capacity to do so, should not avail himself or herself of the services of the duty solicitor.  A child will have that capacity if he or she is of sufficient intelligence and understanding to appreciate the circumstances and to make a rational judgment as to what his or her welfare requires.”

7. These principles are reflected in the Act.  Under s 99A(1) of the Act:

A legal representative for a child or young person is to act as a direct legal representative if:

(a)
the child or young person is capable of giving proper instructions, and

(b)
a guardian ad litem has not been appointed for the child or young person.
Section 99A(2) provides:

A legal representative for a child or young person is to act as an independent legal representative if:

(a)
the child or young person is not capable of giving proper instructions, or

(b)
a guardian ad litem has been appointed for the child or young person.
Section 99B provides:

 (1)
There is a rebuttable presumption that a child who is less than twelve years of age is not capable of giving proper instructions to his or her legal representative.

(2)
However, the Children’s Court may, on the application of a legal representative for a child who is less than twelve years of age, make a declaration that the child is capable of giving proper instructions.
Section 99C provides:

 (1)
There is a rebuttable presumption that a child who is not less than twelve years of age, or a young person, is capable of giving proper instructions to his or her legal representative.  This presumption is not rebutted merely because the child or young person has a disability.

(2)
However, the Children’s Court may, on the application of a legal representative for a child who is not less than twelve years of age, or a young person, make a declaration that the child or young person is not capable of giving proper instructions.

8. Section 99D of the Act sets out the role of both a direct and independent legal representative.  Section 99D(b)(vi) states that the role of an independent legal representative includes, “ensuring that all relevant evidence is adduced and when necessary tested”.  Section 99D(b)(viii) provides that the independent legal representative’s role includes, “making applications and submissions to the Children’s Court for orders, whether final or interim, considered appropriate in the interests of the child or young person.”

9. It is also necessary to set out s 100 of the Act pertaining to the appointment of a guardian ad litem.  Subsection (1) provides that:

The Children’s Court may appoint a guardian ad litem for a child or young person if it is of the opinion that:

(a)
there are special circumstances that warrant the appointment, and

(b)
the child or young person will benefit from the appointment.
Subsection (2) provides:

Special circumstances that warrant the appointment of a guardian ad litem may include that the child or young person has special needs because of age, disability or illness or that the child or young person is, for any reason, not capable of giving proper instructions to a legal representative.

10. The functions of a guardian ad litem are set out at s 100(3).  

The functions of a guardian ad litem of a child or young person are: 

(a)  to safeguard and represent the interests of the child or young person, and

(b)  to instruct the legal representative of the child or young person.

11. Section 100(4) provides that:

A legal representative of a child or young person for whom a guardian ad litem has been appointed is to act on the instructions of the guardian ad litem.

12. It is to be noted that the former Act, the Children (Care and Protection) Act 1987 made no provision for an independent legal representative or what is sometimes called a "best interests representative".  Under s 65 of the former Act a child had a right of appearance and a right to be represented by a barrister or solicitor or by leave of the Children’s Court by an agent.  Under s 66 of the former Act the Children’s Court was provided with the power to appoint a person to act as a guardian ad litem for the child.  However, the current Act (unlike the former Act) makes specific provision for a child or young person to be represented by an independent legal representative, with a number of prescribed roles including presenting evidence on behalf of the child and making applications and submissions to the court for orders considered appropriate to the interests of the child.  The role of the independent legal representative also includes interviewing the child or young person.  Of course, with respect to a child of tender years, as is the case with the children in this case, there would be no such obligation on the independent legal representative.

13. As I have said, under s 100 of the current Act the court may only appoint a guardian ad litem for a child if the court is of the opinion that:


 (a)
there are special circumstances that warrant the appointment, and


(b)
the child or young person will benefit from the appointment.
14. The word “special” is defined in the Macquarie Concise Dictionary to include, “distinguished or different from what is ordinary or usual”, “extraordinary, exceptional”.  In the context of very different legislation, the Crimes (Sentencing Procedure) Act 1999 “special circumstances” in s 44(2) of that Act, relating to the length of a non-parole period, has been found to “not necessarily mean unusual but it does mean something more than merely a subjective feature of the case” [R v Phelan (1993) 66 A Crim R 446 at 449 to 450 per Hunt CJ at CL].  However in R v Moffitt (1990) 20 NSWLR 114 at 115, Samuels JA said, again with respect to the meaning of “special circumstances” in s 44(2) that:

“It is unnecessary to attempt a comprehensive definition of ‘special circumstances’, but the general character and scope of the phrase is determined by the statutory context of both language and purpose in which it appears.”

15. In a case referred to by Dr Bao-Er in his submissions, Groth v Secretary of the Department of Social Security [1995] FCA 1708, Kiefel J at para 12 found that “special circumstances” in the context of the social security legislation “would require something to distinguish this case from others, to take it out of the usual or ordinary case.”

16. In identifying the kinds of special circumstances to which s 100(1)(a) of the Act applies, regard should be had to s 100(2), which provides that special circumstances

“...may include that the child or young person has special needs because of age, disability or illness or that the child or young person is, for any reason, not capable of giving proper instructions to a legal representative.”

17. Subsection 100(2) refers, firstly, to a case where a child or young person has “special needs” and, secondly, to the case where the child or young person is incapable of giving proper instructions. However, section 100(2) does not contain an exhaustive definition of what may constitute special circumstances.

18. As to the role s 100(2) plays in assisting in interpreting the meaning of “special circumstances” as that phrase is used in s 100(1)(a), I am unable to find, as the Director General urged upon the court, that the ejusdem generis principle of statutory construction is applicable.  That rule operates so as to limit in some cases the meaning of general words which follow specific words.  Under the rule the general words should be read as being limited to the “genus” established by the specific words.  Of course, in s 100 the specific examples of what may constitute special circumstances follow the general words.  That may not necessarily mean that the ejusdem generis rule is not applicable, however, the principal difficulty in applying the ejusdem generis rule in construing s 100(1)(a) is that it cannot be said that s 100(2), which is drafted in wide and diverse terms, identifies a particular genus of “special circumstances”.

19. Given the difficulty in being able to identify all special circumstances which may warrant the appointment of a guardian ad litem, it is inconsistent with the paramount purpose of the Act to promote the best interests of the child that the legislature would have sought to limit or confine what may constitute special circumstances.  In my view, in s 100(2) the legislature has sought only to identify some examples of circumstances which may constitute special circumstances, not to exhaustively define the meaning of “special circumstances”.  It therefore cannot be said that the category of special circumstances under s 100 of the Act is closed.

20. As I have said, before the court appoints a guardian ad litem not only must it be of the opinion that there are special circumstances warranting the appointment, but the court must also be of the opinion that the child or young person will benefit from the appointment.

21. In his submissions Dr Bao-Er refers to s 98(2A) of the Act, which provides:

“If the Children’s Court is of the opinion that a party to the proceedings is incapable of giving proper instructions to a legal representative, the Children’s Court is to appoint a guardian ad litem for the person under section 100 or 101 (as the case may require).”

22. There is no dispute, of course, that each of the children in this case is incapable of giving proper instructions to a legal representative.  Section 98(2A) must be read in conjunction with s 99A(2), which provides that where a child or young person is not capable of giving proper instructions an independent legal representative is to act for the child or young person.  Because of the existence of s 99A(2) it cannot be said, in my view, that in enacting s 98(2A) the legislature intended that with respect to every child or young person who is incapable of giving proper instructions a guardian ad litem is to be appointed. There will be cases where, for example, the child is of tender years and an independent legal representative is appointed to represent the child (which is the case here), it would be unnecessary to also appoint a guardian ad litem.

23. Dr Bao-Er submits that taking into account the participation and self-determination principles set out in ss 11 and 12 of the Act with respect to Aboriginal and Torres Strait Islander children and young persons and parents, with respect to such children who are incapable of giving proper instructions, an aboriginal guardian ad litem should be appointed by the court in addition to an independent legal representative.  Dr Bao-Er submits that special circumstances exist with respect to each of the children in this case because each belongs to a disadvantaged group.  He submits that by being aboriginal, each of the children is therefore disadvantaged.  He referred to the long history of discrimination, disadvantage and deprivation suffered by aboriginal people in this country and in this State. The court acknowledges that very long history of extreme disadvantage and deprivation suffered by aboriginal people.  However, Dr Bao-Er did not seek to point to any specific disadvantage suffered by the particular children the subject of these proceedings other than their aboriginality.  He submits that having apologised and said sorry to the aboriginal people of New South Wales for the role the Children’s Court of New South Wales may have played in the implementation of policies which led to the Stolen Generation, the court should continue to affirm its regret and apology by appointing an aboriginal guardian ad litem in every case where an aboriginal child is incapable of giving proper instructions.  He submitted that the court should maintain the “appearance” that it is committed to ensuring that aboriginal children are not disadvantaged. He submits that the Court will demonstrate this commitment by appointing a guardian ad litem in all cases involving aboriginal children incapable of giving instructions. He submitted that the court should not support the appearance of non aboriginal people making decisions about aboriginal children. I note that in giving an apology in August of 2004 the Children’s Court gave the community its assurance that it is fully committed to implementing the Aboriginal and Torres Strait Islander placement principles set out in the Act.  

24. Dr Bao-Er submits that the children in this case will be benefited if they know that it was an indigenous person who presented their case (by instructing a lawyer) to a non-indigenous decision maker.

25. Reference was made in submissions to the case of De Groot & Anor v De Groot & Ors (1989) 13 Fam LR 292 concerning the issue of whether a magistrate had correctly exercised his discretion in appointing a guardian ad litem under the now repealed 1987 Act.  At p 297 Newman J said:

“Of course there are cases where one could readily envisage that the power to appoint a guardian ad litem would represent a proper exercise of the magistrate’s discretion.  Without attempting to be exhaustive, a situation where a child was obviously of such tender years that it is apparent that the child could not properly issue instructions would be such a case.”

26. However, it is to be remembered that that statement was made by Newman J in the context of the 1987 Act.  Under that Act there was no provision for an independent legal representative or a best interests representative to be appointed to represent a child incapable of giving instructions.  The Act provided only for the appointment of a guardian ad litem.  The availability of the appointment of an independent legal representative is now an important feature of the current Act.

27. In Re Oscar [2002] NSWSC 453, Hamilton J said at para 7 that under the current Act:

“…(the) order (under s 100) for a guardian ad litem is rarely made, it usually being deemed sufficient for the interests of the child to be protected by an order under s 99 of the Act for legal representation

of the child.”
28. However, his Honour found in that particular case that the appointment of a guardian ad litem was particularly indicated because the child was of an age sufficient to express his wishes and those wishes were relevant to the decision maker. His Honour found, however, that the child was not yet of an age where his wishes should be the governing consideration.  Clearly in the case before me today, the children are of such tender years that any wish they may express would be of little assistance to the court.

29. I am clearly of the view that the representation of these three children by an independent legal representative, and I should add to that, a highly experienced practitioner in this court, will appropriately and adequately protect each of the children’s interests.  I am unable to conclude that the fact alone that each child is aboriginal constitutes “special circumstances” warranting the appointment of a guardian ad litem under s 100 of the Act. Dr Bao-Er did not seek to argue that these particular children are actually disadvantaged or have special needs or suffer any special disability.  He argues that special circumstances arise merely because the children belong to a group which has undoubtedly had a long history of discrimination, disadvantage and deprivation in this country.  However, it is clearly the case that not every aboriginal child, indeed every aboriginal person, in New South Wales has suffered or is presently suffering disadvantage or deprivation.

30. In my view, taking into account the kinds of matters referred to in s 100(2) of the Act which may constitute special circumstances, it is clearly the intention of the legislature that the relevant special circumstances under s 100 must pertain to the particular child.  It cannot therefore be said that the fact that a child is aboriginal of itself can constitute special circumstances for the purposes of s 100(1).  In coming to that view I have also taken into account that while the legislature has made specific provision for aboriginality in the Act to be taken into account in decision-making (cf ss 11-13 of the Act), the legislature has not sought to include aboriginality as a matter which might constitute special circumstances under s 100(1).

31. I am also clearly of the view, particularly taking into account the tender age of each of the children, that the appointment of a guardian ad litem will not benefit each child.  As I have said, the Act imposes a number of obligations on the independent legal representative, including ensuring that all relevant evidence is adduced and where necessary tested, and making applications and submissions for orders considered appropriate in the interests of the child.  In addition, solicitors acting as an independent legal representative for a child (or a best interests representative) are bound by the Law Society of New South Wales “Representation Principles for Children’s Lawyers” (3rd edition, September 2007).  Principle A2 provides as follows:

“A best interests representative does not have a client.  A best interests representative acts as an officer assisting the court by representing the best interests of the child.  Nevertheless the child must still be given the opportunity to express his/her views and have those views taken into account.”

32. Of course, that principle must be read in the context of the age of the particular child.

33. Principle B3 provides:

“The determination of the child’s best interests should be based on objective criteria addressing the child’s specific needs and preferences and the goal of expeditious resolution of the case.”

34. Principle E2 (Part 2) sets out a comprehensive list of the general obligations of the best interests representative.  The Law Society Representation Principles also refer to the case of In the matter of P v P [1995] FLC 92-615, which defines the role of the best interests representative as including, “to arrange for the collation of expert evidence and otherwise ensure that all evidence relevant to the child’s welfare is before the court”.

35. Dr Bao-Er submitted that there would be a benefit to each of the children in this case if an aboriginal guardian ad litem is appointed because the guardian ad litem could provide information and instructions to the independent legal representative about matters pertaining to aboriginality and aboriginal culture which should be considered by the court in its decision-making. However, as the independent legal representative Dr Bao-Er could place such material before the court by calling relevant expert witnesses himself to give evidence about such matters.

36. From a consideration of the Act and the relevant authorities, particularly, the case of Re Oscar (supra), I have come to the view that with respect to very young children such as the three children in this case, it would only be in a rare and exceptional case that a guardian ad litem should be appointed by the court in addition to an independent legal representative.  This is because with respect to children of tender years, it is unlikely that special circumstances under s 100(1) would exist, but most importantly, it is highly unlikely in my view that the appointment of a guardian ad litem and in the context of this case an aboriginal guardian ad litem, would benefit the child over and above the benefits which would be derived from the appointment of an independent legal representative.

37. Indeed, Dr Bao-Er himself appears to express a similar view in his paper published in the New South Wales Law Society Journal “Care and Protection:  The role of guardian ad litem in the Children’s Court” (2006) 44(4) LSJ 60.  In that paper he states:

“With the very prominent role that lawyers play as separate representatives for children and young people in the Children’s Court, the role of guardian ad litem in relation to children and young people is relatively limited.”

38. I entirely agree with that statement.

39. Finally I must record that Dr Bao-Er did not dispute that there is no aboriginal person presently on the panel of guardians ad litem administered by the Department of Justice and Attorney General, and whilst he correctly submitted that the court could appoint an aboriginal guardian ad litem who is not on the panel, he did not identify any suitable person for such an appointment.

40. These are my reasons for refusing the application.
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