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Reasons for Committal for Sentence to the District Court

1.
On 15 October 2009 the two young persons each pleaded guilty to a charge of Recklessly Inflicting Grievous Bodily Harm While in Company contrary to s. 35(1) of the Crimes Act 1900 and one charge of Affray contrary to s. 93C(1) of the Crimes Act 1900.  The Office of the Director of Public Prosecutions had previously taken over the proceedings in respect of these two young persons as well as an adult co offender.  Following the pleas of guilty on 15 October 2009 a more serious charge, i.e. one contrary to s. 33 of the Crimes Act 1900 was withdrawn against each of the young persons.  The matter was adjourned to 26 October 2009 in order for me to receive submissions as to whether the matters in respect of the two young persons should remain in the Children’s Court or whether I should use the discretion that I have in section 31 of the Children (Criminal Proceedings) Act 1987 and commit them to the District Court to be dealt with according to law on indictment.  Not surprisingly, it is the application of the representatives of the young persons that both matters remain in the Children’s Court.  The representative of the Director of Public Prosecutions submits neither one way or the other and says that it is a matter for the Court as to whether should remain in the Children’s Court.  The adult co offender ZMP was committed to the District Court for sentence at the Albury Local Court on Monday 26 October 2009.  I am firmly of the opinion that each of these young persons should also be dealt with according to law, and I now proceed to give my reasons for that decision.

Facts

2.
Agreed Facts were handed to the Court on 15 October 2009.  It is my understanding that the parties agree that those facts handed up to the Court on 15 October 2009 are the facts on which the young persons are to be sentenced whether they are committed for sentence to the District Court or whether they remain in the Children’s Court.

3.
The facts tendered against the young person JJM are as follows:


“…(hereinafter referred to as JM) is a student in year 10.

On the evening of Saturday 7 March 2009 a party was held at a residence in Albury.  The party was hosted by A…W… (hereinafter referred to as AW), a 15 year old female occupant of the house.  Her parents were away at the time.

About 4am on Saturday 8 March 2009 JM and others gathered on the grass out the front of the premises when the victim, KM aged 32 years was seen riding his bike south in the street.

AW commenced shouting abuse at the victim which resulted in the victim stopping his bike.

The group, including JM, approached the victim and continued to abuse him.   They then commenced pushing him and a member of the group smashed a glass over the victim’s head.  ZP (the adult co offender) and JM then punched the victim a number of times before other persons present pulled them away.  A member of the group then picked up the victim’s bike and started smashing it on the roadway causing damage to it (Affray – Form 1).

Other members of the group told the victim to leave and he regained his feet and started to push his bike south along the street.  He had only walked a short distance when AW again shouted abuse at the victim and ran over to him.  AW and a group of people followed.  AW then punched and pushed the victim to the ground.  JM kicked the victim several times to the body.  ZP picked up the victim’s bike and threw it at the victim’s face causing a large laceration.

JM and others then ran from the scene.  Neighbours who had heard the commotion came outside and saw the victim.  They tended to his injuries and Ambulance arrived.

The victim was conveyed to the Albury Base Hospital and due to the seriousness of his injuries later flown to the Royal Melbourne Hospital.  There he was placed on life support.

The following injuries were suffered by the victim as a result of this incident: crushed nasal bones, fractured left cheekbone, fractured jaw, fractured hard palate (roof of the mouth), blowout fracture of the left eye socket and severe facial lacerations.  The prognosis is that the victim will permanently loose a percentage of vision in his left eye.

The injuries were occasioned to the victim when he was hit in the head with the bicycle.  The plea of guilty to the offence of reckless infliction of grievous bodily harm in company is accepted on the basis that all injuries occasioned were as a result of joint criminal enterprise which included AW, JM, ZP and others.

JM attended the Albury Police Station on 9 March 2009 and provided a statement in relation to the matter.

On 25/3/2009 Detectives attended JM’s residence where he was arrested and conveyed to the Albury Police Station.  He was afforded the opportunity to seek legal advice from the ALS and declined to be formally interviewed in relation to the matter.  He was then charged with the matters now before the Court.”

4.
The facts tendered against AW are similar but not identical.  I shall set out the facts tendered against that young person:


“…(hereinafter referred to as AW) is a student at TAFE.

On the evening of Saturday 7 March 2009 a party was held at a residence in Albury.  The party was hosted by AW, a 15 year old female occupant of the house.  Her parents were away at the time. Approximately 9 juveniles and young adults were at the premises drinking alcohol.

About 4am on Saturday 8 march 2009 JM and others gathered on the grass out the front of the premises when the victim KM aged 32 years was seen riding his bike south along the street.

AW called out abuse towards the victim which resulted in a group of males at the premises approaching the victim and causing him to stop his bike.  One of this group was ZP.  ZP commenced insulting the victim and then pushed him a number of times.  The victim started to ride away however the group continued to verbally abuse the victim.  As a result he stopped his bike and got off it.  He took his helmet off and said words similar to, “I’m sick of you calling me names”.

The group, including JJM (JM) and ZP approached the victim and continued to abuse him.  They then commenced pushing him and a member of the group smashed a glass over the victim’s head.  ZP and JM then punched the victim a number of times before other persons present pulled them away.  As the victim was trying to regain his feet AW stood on the victim’s back.  In doing so she fell off and onto the roadway.  ZP then picked up the victim’s bike and started smashing it on the roadway causing damage to it. (Affray – Form 1).

Other members of the group told the victim to leave and he regained his feet and started to push his bike southalong the street.  He had only walked a short distance when AW again shouted abuse at the victim and ran over to him.  AW and a group of people followed. AW then punched and pushed the victim to the ground.  JM kicked the victim several times to the body.  ZP picked up the victim’s bike and threw it at the victim’s face causing a large laceration.

AW, JM and the others then ran from the scene.  Neighbours who heard the commotion came outside and saw the victim.  They tended to his injuries until an Ambulance arrived.

The victim was conveyed to the Albury Base Hospital and due to the seriousness of his injuries was later flown to the Royal Melbourne Hospital.  There he was placed on life support.

The following injuries were suffered by the victim as a result of this incident: crushed nasal bones, fractured left cheekbone, fractured jaw, fractured hard palate (roof of the mouth), blowout fracture of the left eye socket and severe facial lacerations.  The prognosis is that the victim will permanently loose a percentage of vision in his left eye (Reckless infliction GBH in company)

The injuries were occasioned to the victim when he was hit in the head with the bicycle.  The plea of guilty to the offence of reckless infliction of grievous bodily harm in company is accepted on the basis that all injuries were as a result of a joint criminal enterprise which included AW, JM , ZP and others.”

Assessment of the Criminality

5.
One of the many reasons why I have come to the conclusion that each of these young persons should be dealt with according to law is the serious nature of the offending.  The matter involves a joint criminal enterprise, noting that being in company is an element of the offence to which each has pleaded guilty.  They were part of a group of three persons responsible for the attack on the victim.  The injuries were life threatening.  The victim will continue to suffer consequences from the attack.  Given all of the circumstances I am of the opinion that this matter falls at least at the mid point of objective seriousness of matters of this sort.

Statutory Regime

6.
Division 3 of the Children (Criminal Proceedings) Act, 1987, sets out the procedure for the hearing of charges in the Children’s court.  Section 31 provides, relevantly for present purposes – 

(1)    If a person is charged before the Children’s Court with an offence (whether indictable or otherwise) other than a serious children’s indictable offence, the proceedings for the offence shall be dealt with summarily.
…

…

(4)
…

(5)
Notwithstanding subsection (1): 

if a person is charged before the Children’s Court with an indictable offence, and 

if, at any stage of the proceedings, the person pleads guilty to the charge, and 

if the Children’s Court states that it is of the opinion that, having regard to all the evidence before it (including any background report of a kind referred to in section 25), the charge may not properly be disposed of in a summary manner, 

the proceedings for the offence shall not be dealt with summarily but shall be dealt with in accordance with Division 5 of Part 2 of Chapter 3 of the Criminal Procedure Act 1986 as if the offence were a serious children’s indictable offence in respect of which the person had pleaded guilty as referred to in that section.
7.
The present charges are not “serious children’s indictable offences”.  Therefore, the charges are to be dealt with summarily in the Children’s Court subject to Section 31 (5).  Were the two young persons to be dealt with "according to law", they would be subject to the maximum penalty under the law, that is, imprisonment for fourteen years (Section 35(1), Crimes Act 1900), although a Court imposing a custodial sentence may direct (in the case of a person less than 21 years) that the sentence be served in a detention centre rather than an adult prison (Section 19 of the Act). A child dealt with under Pt 3 Div 4 of the Act, on the other hand, would be subject to a significantly more benign regime where the maximum penalty is a control order (committing the person to the control of the Minister, usually in a detention centre) for a period not exceeding two years (Section 33(1)(g) of the Act). 

8.
The presumption arising from Section 31(1), is that charges against children in respect of all but serious children's indictable offences will be dealt with in the Children's Court under Pt 3 Div 4. However, it is a rebuttal presumption. Two general propositions may be stated: see JIW v Director of Public Prosecutions (NSW) [2005] NSWSC 760 - 
· First, offences vary in their nature and seriousness. An index of their seriousness is the maximum penalty prescribed. However, it is not the only index. For some offences, general deterrence will be of greater importance, often because of the widespread nature of the offence. The more serious the offence and the more important general deterrence, the more likely it is that it may be appropriate that the person charged should be dealt with according to law. 

· Secondly, children brought before the Children's Court will obviously vary in age and maturity. The child's age and level of maturity may, in the context of the particular crime, suggest a nexus between the offending behaviour and the absence of maturity. The younger the child and the more immature, and the stronger the nexus between the child's immaturity and the crime charged, the more appropriate it may be that the offence should be dealt with in the Children's Court under Pt 3 Div 4 (cf R v KRG [2003] NSWSC 751, per Whealy J, para [32]). The converse is true as a child approaches the age of 18 years and exhibits maturity.
9.
Section 31 (5) provides no guidance as to the matters which a Court should take into account when determining that a charge may not properly be disposed of in a summary manner.  Kirby J., in JIW v Director of Public Prosecutions (NSW) [2005] NSWSC 760 found a helpful comparison in Section 18 of the Children’s (Criminal Proceedings) Act, 1987, which, as his Honour pointed out, was from the perspective of the Supreme Court or District Court. The section applies where a child is charged with an indictable offence (not being a serious children's indictable offence) and either pleads guilty or is found guilty after trial. So it applies at the point where the Court is considering the penalty that should be imposed.  That is the situation in which I find myself placed.

10.
Section 18 (1A) provides:

“(1A)    In determining whether a person is to be dealt with according to law or in accordance with Division 4 of Part 3, a court must have regard to the following matters: 
(a) the seriousness of the indictable offence concerned, 

(b)   the nature of the indictable offence concerned, 

(c)   the age and maturity of the person at the time of the offence and at the time of sentencing, 

(d)   the seriousness, nature and number of any prior offences committed by the person, 

(e)   such other matters as the court considers relevant”. 
11.
Sully J in R v WKR (1993) 32 NSWLR 447, when considering Section 18 of the Act, said this (Hunt CJ at CL and Campbell J generally agreeing): (at 459)

"The Criminal Proceedings Act does not itself provide any guidelines to which the discretion conferred by Section 18(1) is to be expressed. The Act, however, does lay down a series of principles to which a court exercising criminal jurisdiction with respect to children shall have regard."

12.
His Honour added:

"These 'principles' strengthen me in the view to which I would have been inclined to come without such instruction, namely, that the threshold discretion which arises under Section 18 (1) of the Criminal Proceedings Act is to be exercised upon the basis of a fair and objective view of the true level of culpability - or, as I would prefer to say, of personal responsibility, - of the offender.

If, in a particular case, a crime has been committed, and it is a crime which is, in its nature and incidents, an adult crime rather than a crime which can be conceptualised sensibly as deriving from the offender's ‘... state of dependency and immaturity ...' then that factor is, in my opinion, strong warrant for the exercise of the relevant discretion in favour of dealing with the offender according to law. The graver the crime the greater the warrant."

Principles for Sentencing Juvenile Offenders

13.
Generally, the aspect of rehabilitation will be of much greater significance when sentencing juvenile offenders.  However, the criminality and other aspects of the sentencing process cannot be overlooked, particularly in circumstances where the criminal offence under consideration is a serious one.  Sully J. in Regina v WKR (1993) 32 NSWLR 447 at p. 465F:

“In my opinion, it needs to be said without apology or diffidence that there is a great deal wrong with such aberrant ‘standards of behaviour’ and that young boys (and girls), who think otherwise must understand that, should they act accordingly, they will be held accountable according to the law as set by parliament, that being a process which will normally entail a period of imprisonment.

In my opinion, cases such as the present one both entitle the court, and impose a duty on the court, to give such a warning in the hope of deterring other teenagers, especially very young teenagers, who might be tempted to offend in the way in which the present applicant has offended”.
14.
Sully J. was, of course, dealing with offences of a different nature than that with which I am sentencing this young offender.  However, in my view, as matters of general principle, his Honour’s remarks are equally applicable. Indeed, his observations are particularly apposite in the matters presently under consideration. 

15.
McClellan CJ at CL in the more recent decision of Regina v KT [2008] NSWCCA reviewed the authorities relating to sentencing juveniles.  At [22]-[26] his Honour set out in full Section 6 of the Act and continued - 

The principles relevant to the sentencing of children have been discussed on many occasions. Both considerations of general deterrence and principles of retribution are, in most cases, of less significance than they would be when sentencing an adult for the same offence. In recognition of the capacity for young people to reform and mould their character to conform to society's norms, considerable emphasis is placed on the need to provide an opportunity for rehabilitation. These principles were considered in Regina v GDP (1991) 53 A Crim R 112 at 115-116 (NSWCCA), Regina v E (a child) (1993) 66 A Crim R 14 at 28 (WACCA) and Regina v Adamson (2002) 132 A Crim R 511; [2002] NSWCCA 349 at [30]. 

The law recognises the potential for the cognitive, emotional and/or psychological immaturity of a young person to contribute to their breach of the law. Accordingly, allowance will be made for an offender's youth and not just their biological age. (Regina v Hearne (2001) 124 A Crim R 451; [2001] NSWCCA 37 at [25]). The weight to be given to the fact of the offender's youth does not vary depending upon the seriousness of the offence (Hearne at [24]). Where the immaturity of the offender is a significant factor in the commission of the offence, the criminality involved will be less than if the same offence was committed by an adult. (Hearne at [25]; MSS v The Queen (2005) 158 A Crim R 93; [2005] NSWCCA 397 at [61]).  [See also TM v Regina [2008] NSWCCA 158 per Hall J., [33] to [37] - age and immaturity of the offender is an important factor that determines the level of culpability associated with a serious offence where such immaturity was a significant contributing factor.]

Although accepted to be of less significance than when sentencing adults, considerations of general deterrence and retribution cannot be completely ignored when sentencing young offenders. There remains a significant public interest in deterring antisocial conduct. In Regina v Pham & Ly (1991) 55 A Crim R 128 Lee CJ at CL said (at 135): 
"It is true that courts must refrain from sending young persons to prison, unless that course is necessary, but the gravity of the crime and the fact that it is a crime of violence frequently committed by persons even in their teens must be kept steadfastly in mind otherwise the protective aspect of the criminal court's function will cease to operate. In short, deterrence and retribution do not cease to be significant merely because persons in their late teens are the persons committing grave crimes, particularly crimes involving physical violence to persons in their own homes. It is appropriate to refer to the decision of Williscroft (1975) VR 292 at 299, where the majority of the Full Court of Victoria expressed the view that, notwithstanding the enlightened approach that is now made to sentencing compared to earlier days, the concept of punishment i.e., coercive action is fundamental to correctional treatment in our society."

The emphasis given to rehabilitation rather than general deterrence and retribution when sentencing young offenders, may be moderated when the young person has conducted him or herself in the way an adult might conduct him or herself and has committed a crime of violence or considerable gravity (Regina v Bus,(Unrep), NSWCCA, 3 November 1995, Hunt CJ at CL; Regina v Tran [1999] NSWCCA 109 at [9]-[10]; Regina v TJP [1999] NSWCCA 408 at [23]; Regina v LC [2001] NSWCCA 175 at [48]; Regina v AEM Snr, KEM and MM [2002] NSWCCA 58 at [96]-[98]; Regina v Adamson (2002) 132 A Crim R 511 at [31]; Regina v Voss [2003] NSWCCA 182 at [16]). In determining whether a young offender has engaged in "adult behaviour" (Voss at [14]), the court will look to various matters including the use of weapons, planning or pre-meditation, the existence of an extensive criminal history and the nature and circumstances of the offence (Adamson at [31]-[32]). Where some or all of these factors are present the need for rehabilitation of the offender may be diminished by the need to protect society. 

The weight to be given to considerations relevant to a person's youth diminishes the closer the offender approaches the age of maturity (Regina v Hoang [2003] NSWCCA 380 at [45]). A 'child-offender' of almost eighteen years of age cannot expect to be treated substantially differently from an offender who is just over eighteen years of age (Bus (supra),; Voss (supra) at [15]). However, the younger the offender, the greater the weight to be afforded to the element of youth (Hearne (supra)at [27]). 
Considerations – s. 18(1A) Children (Criminal Proceedings) Act 1987
16.
The indictable offence concerned is a serious one.  Further, as I have set out above within these reasons I am of the opinion that the matters fall at least at the half way point on the scale of objective seriousness of matters of that type that come before the Courts.  The maximum penalty on indictment is 14 years imprisonment.  That is indication enough that the Parliament regards an offence contrary to s. 35(1) of the Crimes Act as a serious offence.  

17.
The nature of the indictable offence is one that is usually or generally committed by adults.  The matter involved a sustained attack on a victim who was doing no more than riding his bicycle on a public street.  On one view of the matter without the actions of AW pushing the victim to the ground the more serious aspect of this matter, i.e. the victim being kicked and punched and the bicycle being thrown at him would not have occurred.  The two young persons on the facts before me were only too ready willing and able to become involved in inflicting severe and gratuitous violence on the victim.

18.
I admit that the next issue, i.e. the age and maturity of the young persons is a factor that has caused me much concern.  Both young persons were unde 16 at the time of the commission of the offence.  However, in the case of JM only just under 16, as his date of birth is 17 March 1993.  AW’s date of birth is 24 September 1993.  On the issue of age and maturity it perhaps needs to be recognised that both were unsupervised at a party that was being hosted by AW.  

19.
JM was on parole at the time of the commission of the offence.  That is a matter of significant aggravation – see for e.g. R –v- AD [2008] NSWCCA 289 at [41] per Harrison J.  The order of parole was in respect of a sentence imposed at the Albury Children’s Court in respect of a charge of Break Enter and Steal.  JW, for a young man of his age has a lengthy record for dishonesty offences.  On 28 August 2008 he was also sentenced to a Control Order for 2 months.  However, this was only one of a number of offences in respect of which the Court passed sentence on that date.  

20.
AW has a nil record, and accordingly, will need to be dealt with on the basis that she is a person of prior good character.

21.
I am of the opinion that there are a number of other factors that are relevant to the consideration of whether the young persons should be dealt with according to law.  There is a matter of Affray on a Form 1 schedule that both young persons will be asking the sentencing court to take into account. In respect of the approach to that taken in such matters, Spigelman CJ giving the judgment of the Court of Criminal Appeal in Attorney General’s Application under s. 37 of the Crimes (Sentencing Procedure) Act 1999, No. 1 of 2002 (2002) 56 NSWLR 146; [2002] NSWCCA 518 said at [42]:

“The position, in my opinion, is that, although a court is sentencing for a particular offence, it takes into account the matters for which guilt has been admitted, with a view to increasing the penalty that would otherwise be appropriate for the particular offence. The Court does so by giving greater weight to two elements which are always material in the sentencing process. The first is the need for personal deterrence, which the commission of the other offences will frequently indicate, ought to be given greater weight by reason of the course of conduct in which the accused has engaged. The second is the community’s entitlement to extract retribution for serious offences which there are offences for which no punishment has in fact been imposed. These elements are entitled to greater weight than they may otherwise be given when sentencing for the primary offence. There are matters which limit the extent to which this is so. The express provision in s33(3) referring to the maximum penalty for the primary offence is one. The principle of totality is another”.

22.
Accordingly, some appropriate adjustment will need to be made to the sentence to take the Affray matter into account.  I am of the opinion that the Affray is no trivial matter.  It was the beginning of the whole incident involving the victim.  

23.
Neither JM nor AW was 16 at the time of the offence on 8 March 2009. If the matters were to remain in the Children’s Court the court would not be able to record convictions.  I am very firmly of the opinion that given the seriousness of the offence and the nature of the offence that despite their ages, it is appropriate for convictions to be recorded against them in respect of the attack on the victim.

24.
Sentencing, particularly the sentencing of juveniles and young offenders has become quite complex.  Numerous matters have to be taken into consideration as should be obvious from the matters I have set out within these reasons.  I am firmly of the opinion that the maximum total sentence of a Control Order of 2 years is quite inadequate to properly take into account the criminality, the aggravating factors (particularly in respect of JM) and to allow an adequate period of supervision on parole following eventual release.

25.
The agreed facts indicate that the pleas of guilty are accepted on the basis that all injuries occasioned to the victim were as a result of a joint criminal enterprise which included AW, JM ZP and others.  ZP, who is 18 has already been committed for sentence to the District Court. ZP is not that significantly older that either of these two young persons. As this matter involves a joint criminal enterprise it is highly appropriate in my opinion that the same sentencing judicial officer deal with each offender.  Apart from anything else, the issue of parity can be properly and more easily considered if each of the offenders are being dealt with together.

Submissions on behalf of JM

26.
Mr. Blackman in his helpful, thorough and well thought out submissions strongly urged that his client remain in the Children’s Court.  My summary of his submissions will not do them justice.  It was submitted that JM was 15 at the time of the commission of the offence, and as such should be dealt with by the Children’s Court.  It was submitted that his involvement was not as serious as ZP as it was ZP who threw the bicycle at the victim, which act it is accepted caused the more serious injuries.  This perhaps reflects another reason why the offenders should be dealt with together:  if they are dealt with together it is far more difficult for one to paint another who is not present at the hearing in a worse light.

27.
It was submitted that although the offence to which JM has pleaded guilty is serious, the Children’s Court routinely deals with serious offences committed by juveniles.  For example, the offence of Break Enter and Steal also carries a maximum sentence of 14 years imprisonment on indictment.

28.
Further, it was submitted there is little authority to which the Court can look for guidance.  It seems that I have referred to the relevant statutory provisions, and addressed the issues required by those provisions.  Mr. Blackman emphasised several times that I am required to follow and apply the provisions of s. 18(1A) of the Act.  

29.
Some subjective matters were raised.  These included the fact that JM was not being particularly well supervised at the time of the commission of the offence as his mother was in custody until December 2008 and thereafter there were what was described (euphemistically in my view) as “adjustment difficulties”.  Although these matters raised would need to be given their proper weight at any sentence hearing, with respect, I do not see them as significant in the decision whether they should be dealt with according to law or in the Children’s Court.

Submissions on behalf of AW

30.
Ms. Garwell, too needs to be commended on the obvious care and attention she paid to the preparation and presentation of her submissions.  She too, strongly urged that her client should be dealt with in the Children’s Court.  I was reminded that the offence to which AW has pleaded guilty is not a “serious indictable offence” within the meaning of that expression in the Children (Criminal Proceedings) Act 1987.  

31.
It was submitted that the role of AW was less than ZP.  This may be so, but I have already thoroughly addressed this issue.  I was reminded that AW has no criminal history, and this too is a factor that differentiates her from the other offenders.  

32.
To her very great credit Ms. Garwell referred me to the decision of PM –v- The Queen [2007] HCA 49 in which Kirby J in his dissenting judgment said at [70]:

The separate treatment of children has long had a dual purpose. First, it recognises the inappropriateness, except in the gravest of cases, of invoking the full range of adult criminal trial procedures and punishments where the offender is young, and typically inexperienced and immature. Secondly, it operates so as to prevent youthful offenders becoming associated with adults having extensive criminal histories, acknowledging that affording such offenders a second chance may divert them away from future criminal behaviour. The removal of accused children to a court such as the Children's Court is, therefore, both the mark of a civilised community and a reflection of that community's perception of its own self-interest in the treatment of young offenders.

33.
With unfeigned respect to Kirby J. no reasonable argument could be taken to what his Honour said as matters of general principle.  However by the discretion contained within s. 31 of the Children (Criminal Proceedings) Act 1987 the Parliament recognises that children, albeit rarely, commit very serious offences and that also, albeit rarely, it will not be appropriate for them to be dealt with in the Children’s Court.

Crown submissions

34.
The Crown adopted a “neutral” stance as to whether the young persons should be committed to the District Court to be dealt with according to law.  However the Crown referred me to the decision of R –v- Cotter & ors [2003] NSWCCA 273.  That part of the judgment of Carruthers J (Beazley JA agreeing) at [90]-[96] speaks eloquently of the difficulties posed for a court or judicial officer in passing sentence on offenders who have participated in a joint criminal enterprise.

Conclusion and Formal orders

35.
For the forgoing reasons I am of the opinion that I should exercise the discretion within section 31 of the Children (Criminal Proceedings) Act 1987 and commit the young persons JJM and ALW to the District Court to be dealt with according to law.

36.
Accordingly, JJM and ALW in respect of the charge that 

“(you) on 8 March 2009 at Albury in the State of New South Wales did recklessly cause grievous bodily harm upon KM whilst in company”

You are each committed for sentence to the District Court of New South Wales at Albury on a date to be appointed by the Criminal Listing Directorate.

37.
I order the preparation of a Juvenile Justice Background Report for the use of the learned sentencing Judge.

Gordon Lerve

Children’s Magistrate

Albury Children’s Court

28 October 2009.
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