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1. His Honour: The defendant, AR, who is now eighteen years of age, is charged with a number of offences allegedly committed by him when he was a juvenile, aged seventeen years.  A number of the offences allegedly committed by him are extremely serious.  Mr Haesler of senior counsel, who appears with Ms Cook, appears by leave of the court to represent the defendant’s interests and to assist the court. Mr Haesler submits that the court should order that the defendant be discharged with respect to some of the offences or, alternatively, dealt with under s 32 of the Mental Health (Forensic Provisions) Act 1990 (the Act) on the grounds that he is unable to understand and participate in the proceedings due to a developmental disability and that it would be contrary to law for those proceedings to continue other than by way of s 32 disposition.  

2. Mr Haesler submits that with respect to some offences that it would be appropriate to deal with those matters under s 32 of the Act.  The prosecution submits that it is not appropriate for the Children’s Court, being a court of summary jurisdiction, to determine the question of the defendant’s capacity to participate in the proceedings or his fitness to plead and submits that those issues “should be directed to the superior courts”.  I apprehend that is a submission by the prosecution that with respect to the more serious charges the court should commit the defendant for trial in the District Court and, if appropriate, that court should determine the issue of the defendant’s fitness to plead. 

3. Although the prosecution did not request that the authors of the various expert reports relied upon by the defendant be present for cross examination, and while in oral submissions the prosecution did not seek to argue that the court should not accept the opinions expressed by those experts that the defendant is developmentally disabled and not capable of participating in the proceedings, it now seeks in written submissions filed after oral submissions were made to the court to argue that the factual circumstances of the alleged offences do not support the opinions expressed by the various experts.  Further, the prosecution submits that it would not be appropriate to deal with any of the offences under s 32 of the Act.  The prosecution also opposes a discharge of the defendant with respect to any of the charges or dismissal of those proceedings.  

4. The charges that have been brought against the defendant are as follows:

1. That between 5 and 6 October 2008 at Auburn he did without consent detain MT with the intention of obtaining an advantage, to wit, a red Mitsubishi Lancer, whilst he was in the company of other persons (sequence 1); 

2. That on the same day at Auburn did rob MT of a wallet and at the time of the robbery deprived MT of his liberty (sequence 2);

3. That on the same day at Auburn he did rob MT of a red Mitsubishi Lancer and at the time of the robbery deprived MT of his liberty (sequence 3);

4. That on the same day at Auburn without the consent of MT he did take and drive the conveyance, being the red Mitsubishi Lancer (sequence 4); and

5. That on 6 October 2008 he did have in his custody property, namely Chinese currency, which may be reasonably suspected of being stolen or otherwise unlawfully obtained (sequence 5).

5. The defendant was arrested and charged with these offences on 6 October 2008.  He was granted bail and on 11 February 2009 he was charged with three further offences, namely that he did on that day possess a prohibited drug, namely 15.3 grams of cannabis; secondly, that on the same day he did assault a police officer in the execution of his duty and thirdly, that on the same day he did enter a railway corridor. 

6. With respect to the October 2008 charges, the police facts state that at about 6pm on Sunday, 5 October 2008 the alleged victim, MT, was driving along Auburn Road, Auburn, in his motor vehicle, a red Mitsubishi Lancer, when the defendant in company with another unknown male stood in front of the vehicle, forcing MT to stop.  In doing so the defendant and the other offender got into the vehicle, at which time the alleged victim drove from the scene in fear for his safety with the offenders in his vehicle.  Soon after the unknown offender got out of the victim’s vehicle and only the defendant remained in the vehicle, demanding that he remain with him for the day, and at some stage gave the victim $20 for petrol.  Fearing for his safety and against his will, the victim was forced to drive the defendant to an unknown residence in Silverwater where a female also entered the vehicle, forcing the victim to drive to an unknown park in Auburn where another unknown female entered the vehicle. 

7. The victim was forced to drive to another park in Homebush where the offenders consumed a quantity of alcohol and soon after left the park, drove to a service station on Parramatta Road, Auburn, where the victim was forced to refuel his vehicle.  Whilst paying for the petrol the defendant entered the service station with the victim allegedly to stop him from seeking help from the service station attendant.  The two female offenders remained in the vehicle.  All four eventually drove from the service station, returning to the residence in Silverwater where one of the female offenders left the vehicle.  The victim, MT, was forced to drive to the Grandstand Motel, Hume Highway, Warwick Farm, where he was forced to book a room and pay $80 via his key card. 

8. The defendant was allocated room twenty‑five and after entering the room the victim was repeatedly assaulted by being punched and kicked to the face and head.  This attack lasted for about five minutes, during which time demands were made upon him to sign a piece of paper, transferring registration of his vehicle into the name of the defendant.  The victim refused to sign any documents and made several attempts to leave the room, at which time the defendant locked the door and deprived him of his liberty.  The victim was forced to remain in the locked room for about one hour. The defendant then forced the victim back into his vehicle and 

directed him to drive to the Westpac Bank at Auburn where he was forced to withdraw the balance of his account, being $100 in cash.  Whilst making this withdrawal the defendant stood by the victim, forcing him to hand over the cash and ATM receipt to confirm that there was no other money available in the account. 

9. The victim was then forced to return to the Ambassador Apartments at Station Road, Auburn, and whilst in the car park was repeatedly punched about the head.  The defendant attempted to physically force the victim into the apartment complex by pushing and punching him.  The victim refused to enter, fearing that further violence would be occasioned to him.  The defendant then took possession of the victim’s vehicle keys and wallet, which contained his driver’s licence and personal documents, and instructed the victim to remain seated in the vehicle whilst the defendant entered the apartment complex.  Seizing the opportunity when he was left alone, the victim got out of the vehicle and ran to Auburn Police Station some distance away and reported the incident.  The police attended the Ambassador Apartments but could not locate the victim’s vehicle.  

10. At 10.30am on the next day, that is Monday, 6 October, police located the victim’s vehicle parked outside the Lone Star restaurant, Hume Highway, Warwick Farm, locked and secured.  At about 11.40am police attended the Grandstand Motel, Hume Highway, Warwick Farm, where they entered room twenty‑five.  No person was present and the room was secured for forensic examination.  Police ascertained that a person using the name of “M” checked into room thirty‑six of the motel about 5am that morning.  Police spoke with the occupiers of the room and ascertained that the defendant and young person “M” was suspected of being involved in this offence.  Both were arrested and cautioned and the defendant was searched when a quantity of Chinese currency was located in his pant pocket.  They were both conveyed to Liverpool Police Station. 

11. Police carried out forensic examinations of rooms twenty‑five and thirty-six of the motel.  Inside room twenty‑five police located a number of items and during the search of room thirty‑six they located the keys to the victim’s vehicle as well as three mobile phones, the entry keys to rooms twenty‑five and thirty‑six, a small amount of cannabis, an implement to administer cannabis, a bum‑bag suspected of belonging to the defendant and other items of interest.  

12. At the Liverpool Police Station the defendant refused to participate in an interview and refused to participate in an identification parade.  He was then charged.  

13. The defendant has not entered pleas to any of the charges laid against him.  There is a considerable body of expert medical evidence before me which clearly establishes that under the tests expounded in R v Presser [1958] VR 45 the defendant is unfit to plead.  It is to be borne in mind, however, that when I say that the evidence establishes that the defendant is unfit to plead there is no statutory procedure or regime in the Local Court or the Children’s Court, as exists in the District Court and the Supreme Court, with respect to trials on indictment for a hearing to be conducted to determine whether a defendant is fit to plead.  Accordingly, when I say in these reasons that on the evidence before me I am satisfied that the defendant is unfit to plead, I am indicating that if the defendant was standing trial in the District Court or the Supreme Court, under the applicable procedures and legal tests to be applied in those courts the defendant, would in my view be found unfit to plead.  

14. An alternative way of expressing the position of the defendant is, to use Mr Haesler’s terminology, that based on the Presser tests the defendant is not capable of understanding and participating in proceedings in the Children’s Court.

15. The tests to be applied in determining whether a defendant is unfit to plead is set out by Smith J in R v Presser.  His Honour posed a relevant question in determining whether an accused is fit to stand trial in the following terms:

“And the question, I consider, is whether the accused, because of mental defect, fails to come up to certain minimum standards which he needs to equal before he can be tried without unfairness or injustice to him.  He needs, I think, to be able to understand what it is that he is charged with.  He needs to be able to plead to the charge, to exercise his right to challenge.  He needs to understand generally the nature of the proceedings, namely, that it is an enquiry as to whether he did what he is charged with.  He needs to be able to follow the course of the proceedings so as to understand what is going on in court in a general sense, though he need not, of course, understand the purpose of all the various court formalities. He needs to be able to understand, I think, the substantial effect of any evidence that may be given against him; and he needs to be able to make his defence or answer to the charge.  Where he has counsel he needs to be able to do this through his counsel by giving any necessary instructions and by letting his counsel know what his version of the facts is and, if necessary, telling the court what it is. He need not, of course, be conversant with court procedure and he need not have the mental capacity to make an able defence; but he must, I think, have sufficient capacity to be able to decide what defence he will rely upon to make his defence and his version of the facts known to the court and to his counsel, if any.”

16. Those criteria have been adopted in the High Court of Australia and the New South Wales Court of Criminal Appeal, see R v Ngatayi (1980) 147 CLR 1, Kesavarajah v The Queen (1994) 181 CLR 230, R v Mailes  (2001) 53 NSWLR 251 and R v Rivkin [2004] NSWCCA 7.  In Ngatayi the High Court in the majority judgment said that the test of capacity or fitness needs to be applied in a “common sense fashion” and that the accused “need not have the mental capacity to make an able defence or to act wisely in his own best interests”.  

17. The expert evidence before the court comprises a report of clinical psychologist Dr Susan Hayes dated 19 August 2009; a report of Dr David Dossetor of the Department of Psychological Medicine at the Children’s Hospital at Westmead dated 19 May 2009; report of speech pathologists Jessica Heard and Klint Goers dated 30 April 2009, and a background report of the Department of Ageing, Disability and Home Care (DADHC) dated 8 October 2009.  

18. In her report Dr Hayes states that she interviewed the defendant on 18 August this year.  She obtained a history that he was born in Afghanistan; he presently lives at home with his parents and brother and sisters.  When he was a small boy in Afghanistan his house was bombed and his family was forced to live underground in a cavern for some time.  When he was about six years of age his family moved to Pakistan where they suffered deprivation.  The defendant’s father was taken by the 

Taliban.  The defendant came to Australia with his family which fortunately included his father who had been released. 

19. The defendant and his family came to Australia as refugees.  He attended a number of public schools but ceased attending school when he was about fifteen years of age.  He then attended a TAFE course which he did not complete.  He presently receives a disability pension.  Dr Hayes states that psychometric testing indicates that the defendant operates in the category of moderate intellectual disability at a level lower than 99.9 per cent of the population on cognitive reasoning.  She states that all of his age equivalents place him at a level equivalent to either a preschool child or a child in the early years of primary school.  She states that this finding on psychometric testing is consistent with the description of his behaviour given to her by both his family members and by the DADHC caseworkers and was also consistent with her own observations of his behaviour.  

20. Dr Hayes is of the opinion that the defendant is unfit to plead.  She states that he does not know the charges against him and does not understand what a plea of guilty or not guilty means.  She states that he did not in any way understand what the court proceedings were about.  She states he does not show any capacity to follow the course of the proceedings or to be able to remember or understand any evidence which may be given against him.  She expresses the opinion that he cannot make his defence or instruct his counsel or solicitor about what his version of events is, because he cannot remember anything about what occurred.  As I have said, the prosecution did not request her or any of the other experts who prepared reports to be present for cross-examination.  

21. The DADHC background report refers to a diagnosis of mild intellectual disability and frontal lobe syndrome in the defendant.  It also refers to a possible diagnosis of post-traumatic stress disorder.  The defendant was first referred to DADHC in January 2007 and was allocated behaviour‑intervention services.  He is currently receiving DADHC behaviour intervention and case management services.  He was referred to the Criminal Justice Program (CJP) within DADHC in February 2008.  He has also had considerable involvement with the Department of Juvenile Justice where he has received counselling and case management services.  The background report states that DADHC CJP and Juvenile Justice are committed to continue working in partnership to assist the defendant and his family.  The report states that upon various assessments his scores consistently placed his adaptive functioning within the mild range of intellectual disability.  He had also been assessed in September 2006 upon neuropsychological assessment to have problems with his memory and he therefore requires assistance with activities of daily living and socialisation, particularly in relation to his behaviour.  

22. The defendant currently meets with his DADHC case manager every week.  DADHC has developed and implemented a support plan for him.  Dr Dossetor in his report states that he has made a diagnosis of mild intellectual disability and frontal lobe syndrome in the defendant.  The doctor states that the implications of a diagnosis of frontal lobe syndrome is that compounded with his mild intellectual disability the defendant has major deficits of memory both short term and long term, and major deficits in planning, organising and insight.  

23. Dr Dossetor states that at his review of the defendant in May 2009 he observed that he did not recognise any of the familiar faces, did not remember what he had done 

from day to day and had no capacity to plan his day or to anticipate the future.  Dr Dossetor states, “AR clearly has no capacity to know whether something is right or wrong.”  Dr Dossetor states that he generally observes the defendant’s moral development as like that of a two to three-year-old child.  He states,:

“The implications are that in my view he will always merit a 

section 32 as exempt from criminal proceedings on the basis of a development disorder, and I would recommend that the authority of the court should be used to ensure that adequate community support and services are provided for him to prevent further offences.”

24. Also filed on behalf of the defendant is an affidavit of Angela Cook, junior counsel appearing with Mr Haesler sworn on 12 October 2009.  Ms Cook deposes that she has had numerous conferences with the defendant since December 2008 for the purpose of obtaining instructions.  She deposes that she has not been able to do so.  Ms Cook deposes that while she used basic English and basic concepts during those conferences, it appeared to her that the defendant was not able to understand her role as his lawyer, was not able to understand the role of the prosecution or the magistrate, was not able to understand the nature of the charges laid against him or the nature of the proceedings or the effect of the evidence against him; was not able to understand what is meant by pleading guilty or pleading not guilty, was not able to make his defence or answer the charges and was not able to provide a version of events or instructions.  She also deposes that the defendant has not been able to follow her advice or respond appropriately when questioned.  The prosecution did not seek to cross-examine Ms Cook.

25. The defendant has appeared regularly before the court since he turned fourteen years of age.  He has a number of s 32 dispositions and two bond probation dispositions.  He was bail refused in relation to the October 2008 offences and was in custody from 6 October to 5 December 2008.  He is presently on strict bail conditions.  

26. Mr Haesler concedes in written submissions that, “Superficially, offences of detain for advantage and robbery may be matters where a court would consider not exercising its discretion to invoke s 32 of the Act.”  He submits, however, that the remaining matters, being summary or minor indictable matters, would readily attract a s 32 remedy.  Mr Haesler submits that the following critical questions arise in this case:  (1) what is a court of summary jurisdiction to do when on behalf of a defendant or otherwise of the court’s motion the question of the defendant’s capacity to participate in the criminal proceedings or fitness to plead is raised? and (2) what can a summary court do if it finds that the defendant is unfit to plead; that is, incapable of understanding and participating in the criminal proceedings?

27. Mr Haesler referred to the decision of Pioch v Lauder (1976) 13 ALR 266.  That case concerned a full-blood Aboriginal defendant charged in the Northern Territory with aggravated assault.  Although there was no evidence that the defendant suffered any mental incapacity, there was no issue that he was totally deaf and was unable to use speech or communicate.  According to the Presser tests the defendant was found unfit to plead by the magistrate.  The magistrate stated a question of law to the Supreme Court of the Northern Territory as to whether to proceed in the circumstances would be contrary to law, in excess of jurisdiction, a 

denial of natural justice or improper, and further, if the court should not proceed, what powers has the court in relation to the defendant?  

28. In the Supreme Court Forster J noted that it was important to determine whether the charge laid against the defendant was a simple (or summary) offence or an indictable offence.  Forster J noted that at the commencement of the hearing the magistrate sought a plea from the defendant through his counsel.  Forster J stated, however, that if the offence was an indictable offence which could not be dealt with summarily, it was wholly inappropriate for the magistrate to request the defendant to enter a plea and that the magistrate should have proceeded administratively to determine whether there was a prima facie case and, having found that there was, could have determined whether he would deal with the charge as a minor indictable offence or commit the defendant for trial in the Supreme Court.

29. Forster J found that the offence with which the defendant was charged in that case, aggravated assault, is a simple (or summary) offence which required to be determined to finality in the Magistrate’s Court.  His Honour then posed the question, what then of the defendant and his disabilities?  He noted that there was no issue that the defendant was not fit to plead.  His Honour stated that if the offence was an indictable offence then the magistrate should proceed with the hearing and commit the defendant for trial.  Forster J expressed the view that, notwithstanding the defendant’s disabilities, a committal hearing may proceed, since no plea is required in such proceedings and in the event that the defendant is committed for trial the question of the defendant’s fitness to plead could be determined in the court at trial; namely, the Supreme Court.

30. I interpolate here that the view expressed by Forster J as to the appropriateness of committal proceedings in that case has been expressly disapproved by the High Court in Ebatarinja v Deland (1998) 194 CLR 444.  The High Court held that with respect to a defendant who was a deaf mute Aboriginal man incapable of communicating except by using his hands to ask for simple needs, committal proceedings on a charge of murder and other charges could not be validly conducted as they could not be conducted in accordance with s 106 of the Justices Act (NT) which requires that committal proceedings be conducted “in the presence or hearing of the defendant”.  

31. In New South Wales the requirement that committal proceedings be conducted in the presence of the defendant is contained in s 71 of the Criminal Procedure Act 1986.  The High Court held that the words “conducted in the presence or hearing of the defendant” are to be construed as meaning that the defendant is able to understand what facts and circumstances are being alleged against him or her.  The High Court held that as the defendant was incapable of having this understanding, the magistrate had no authority to continue with the committal proceedings.  However, the court said that this does not mean the law is powerless to deal with the case as the Crown could still proceed by way of ex officio indictment in the Supreme Court.

32. Returning then to Pioch v Lauder, Forster J noted that with respect to a simple (or summary) offence the defendant is required to plead to the charge at the commencement of the hearing.  His Honour said there appears to be neither authority nor statutory provision to deal with the matter of a defendant in summary proceedings who is unable to plead.  His Honour found that in the circumstances of that case for the magistrate to proceed in the summary hearing would be contrary to law.

33. Mr Haesler also referred to the recent New South Wales decision of Mantell v Molyneux (2006) 68 NSWLR 46; [2006] NSWSC 955 which applied Pioch v Lauder.  In that case the plaintiff was charged with a number of offences of assault.  She had a history of mental health problems compounded by long-term alcohol abuse and intellectual disability.  She had had a number of admissions into a psychiatric hospital.  At the commencement of the hearing for one of the assault charges Mr Haesler who appeared for the plaintiff in that case submitted that the plaintiff was unfit to take part in the criminal proceedings.  He submitted, as he has submitted before me, that there is a “hiatus” or “lacuna” in the legislation.  In that case Mr Haesler submitted that the court had no option but to stay the proceedings, although he conceded there may be an alternative of proceeding under s 32 of the Act. 

34. As was noted by Adams J in Mantell v Molyneux the hiatus to which Mr Haesler referred is the limitation in the Act creating a specific procedure where questions of unfitness to be tried arise in criminal proceedings in the Supreme Court and District Court but not the Local Court or the Children’s Court with respect to summary hearings.  This hiatus also results, Mr Haesler submits, from the absence of legislative provisions dealing with a case where a summary hearing cannot proceed because of unfitness and disposition under s 32 is inappropriate.  

35. The learned magistrate refused to stay the proceedings.  Mr Haesler then renewed an application that the matter be dealt with under s 32 of the Act.  The learned magistrate disqualified himself pursuant to s 34 of the Act (now repealed) and listed the proceedings before another magistrate the following week.  Relying upon Ngatayi v The Queen and Pioch v Lauder, Adams J found that as the defendant was unfit to plead and as she had no relevant mental disability that would bring her under the provisions of the Mental Health Act, she must be discharged.  Mr Haesler submits that similarly the defendant here, whilst unfit to plead, does not come within the provisions of the Mental Health Act, and so he must also be discharged. 

36. I should say that I agree that the evidence before me does not bring the defendant within the provisions of the Mental Health Act. 

37. In Mantell v Molyneux Adams J found that on the uncontested evidence before the learned magistrate the defendant was unfit to be tried.  His Honour found therefore that the learned magistrate fell into error in finding that the defendant was fit to plead. However, Adams J found that the magistrate did not err in the exercise of his discretion not to proceed under s 32 of the Act.  In concluding that the criminal proceedings in the Local Court should not continue and that the appellant should be discharged, Adams J also relied upon R v Mailes (supra) where Wood CJ at CL at p 279 cited with approval the statement of Smith J in R v Presser that:

“The question is whether the accused, because of mental defect, fails to come up to certain minimum standards which he needs to equal before he can be tried without unfairness or injustice to him.” 

38. Adams J held at para 33 that the learned magistrate in that case erred in considering that a balancing process was involved in determining whether it would be fair to conduct a trial in the circumstances.  His Honour said:

“If a defendant is not fit to stand trial in the R v Presser sense, the trial is by virtue of that very fact necessarily unfair and the public interest in 

the trial of the person charged with criminal offences must give way.”  

39. It is also necessary to consider the appropriateness of a s 32 disposition with respect to the more serious charges, namely the offences of detain for advantage, the two charges of aggravated robbery and take and drive conveyance without consent of the owner, all committed in October 2008.  Section 32 of the Act was recently considered by the Court of Appeal in DPP v El Mawas (2006) 66 NSWLR 93.  McColl JA (with whom the other members of the court agreed) pointed out at para 74 that the magistrate in that case was required to:

“balance the public interest in those charged with a criminal offence facing the full weight of the law against the public interest in treating, or regulating to the greatest extent practical, the conduct of individuals suffering from any of the mental conditions referred to in s 32(1) or mental illness (s 33) with the object of ensuring that the community is protected from the conduct of such persons.”

40. Her Honour said at para 74 that in exercising jurisdiction under s 32 and s 33 of the Act, “The magistrate is given powers of an inquisitorial or administrative nature to inform herself or himself as the magistrate thinks fit:  see s 36.”  Her Honour explained that s 32 requires the magistrate to make at least three decisions.  The first is to determine the jurisdictional question in accordance with s 32(1)(a) whether the defendant is developmentally disabled or suffering from mental illness or suffering from a mental condition for which treatment is available in a hospital but is not a mentally ill person within the meaning of chapter 3 of the Mental Health Act. 

41. The definition of a “mentally ill person” in the Mental Health Act is contained in s 14 which provides,

“A person is a mentally ill person if the person is suffering from mental illness and, owing to that illness there are reasonable grounds for believing that care, treatment or control of the person is necessary, a) for the person’s own protection from serious harm or b) for the protection of other persons from serious harm.”

42. On the evidence before me I am satisfied that the defendant is not a mentally ill person under that definition.

43. The next question to be determined by the magistrate under s. 32(1)(b) is whether, having regard to the facts alleged in the proceedings or such other evidence as the magistrate may consider relevant, 

“It would be more appropriate to deal with the defendant in accordance with the provisions of part 3 of the Act than otherwise in accordance with law.”

44. McColl JA said at para 76 that that decision clearly calls for the exercise of subjectivity or value judgments, which as Howie J concluded in Confos v DPP [2004] NSWSC 1159, involves the discretionary decision in which the magistrate is permitted latitude as to the decision to be made, a latitude confined only by the subject matter and object of the Act.

45. McColl JA expressly approved the statement of Howie J in Confos that the second stage enquiry under s 32 requires balancing the purposes of punishment (which include protection of the community) and the public interest in diverting a mentally disordered or developmentally disabled offender from the criminal justice system.  Her Honour also expressly approved the statement of Howie J in Confos that the discretionary judgment to be made in the second stage of the s 32 enquiry could not be exercised properly without due regard to the seriousness of the alleged offending conduct.  

46. McColl JA stated further that when considering the seriousness of the alleged offending conduct the degree to which the defendant is unable to control that conduct is still a relevant consideration.  Accordingly, her Honour found the s 32 diversionary regime is available to serious offenders as long as it is regarded in the magistrate’s opinion as more appropriate than the alternative.  Her Honour states at para 32,

“No doubt a magistrate considering that question will consider whether proceedings in accordance with s 32 will produce a better outcome, both for the individual and the community.”

47. Having determined that it is more appropriate to deal with a defendant under s 32 the third question to be determined by the magistrate, is which of the actions set out  in subs (2) or subs (3) should be taken.  Subsection (2) permits interlocutory orders to be made pending determination of the proceedings pursuant to s 32(3).  McColl JA said the subs (3) decision is also a discretionary decision akin to the discretion exercised by a sentencing judge.

48. In relation to the second stage enquiry under s 32, namely, whether having regard to the alleged facts, it would be more appropriate to deal with the defendant under s 32 than otherwise in accordance with law.  Adams J in Mantell v Molyneux held that the fact that an order under s 32 is only enforceable for six months (s 32(3A)) is an essential matter to take into consideration.

49. After giving careful consideration to the evidence, the legislative scheme, the authorities to which I have been referred and to the submissions of Mr Haesler and the prosecution I have come to the clear view that with the exception of the goods in custody charge, because of the seriousness of the alleged offences committed in October 2008 it would not be appropriate to deal with those offences under s 32 of the Act.  As was said by Howie J in Confos at para 17, the more serious the offending the more important will be the public interest in punishment being imposed for the protection of the community and the less likely will it be appropriate to deal with the defendant in accordance with the provisions of the Act.

50. Although the offence of take and drive conveyance is not always to be considered an offence of such seriousness militating against s 32 disposition, in this case it is to be remembered that it was allegedly committed in the context of a continuing course of extremely serious criminal conduct.  Having occurred in the course of that extremely serious criminal conduct in my view the take and drive conveyance offence must of itself be regarded as being extremely serious.

51. The requirement of punishment that punishment imposed will be directed towards protection of the community is an extremely important consideration in this case and in my view to deal with the matters under s 32 would not be appropriate as such a disposition would not appropriately reflect the need for punishment to provide that protection.

52. In coming to the view that s 32 disposition is not appropriate for those serious offences I have also taken into account the fact that any order made under s 32 would only be enforceable for a period of six months. Given the fact that the defendant’s developmental disability will require long term treatment, a s 32 order with a duration of only six months would be wholly inappropriate and inadequate for such serious offences.

53. With respect to the October 2008 offences, other than the goods in custody charge, which the prosecution has not submitted is related to the other offences committed on that day, the next question I must determine is whether I should discharge the defendant.  Despite the submissions of the prosecution I am satisfied that the expert evidence before me, together with the affidavit evidence of Ms Cook, clearly establishes that the defendant is unfit to plead and that he is incapable of understanding and participating in the proceedings.  As I earlier stated, the prosecution did not request that any of the authors of the expert reports or Ms Cook, be available for cross-examination.  The prosecution submits, however, that the alleged facts themselves, establish that the defendant is fit to plead and does understand the proceedings and is able to participate in the proceedings.  However, I must consider those facts together with the expert evidence and the evidence of Ms Cook, which are, as I have said, unchallenged. 

54. It is true, as the prosecution submits, that in committing the alleged offences the police facts disclose that the defendant did have some memory of earlier events and was making decisions independently.  The prosecution submits that, 

“The physical force used upon the alleged victim and the specific demands relating to the transfer papers of the car are not indicative of a young person who has difficulty verbalising his demands, nor operating in an independent manner or lacks ability to make decisions.”

55. However, it is to be remembered that the Presser tests do not include whether the defendant has some degree of memory loss or whether the defendant has difficulty verbalising demands or is able to independently make decisions.  The Presser tests are directed to the question whether a defendant comes up to minimum standards which the defendant needs to attain before he or she can be tried without unfairness or injustice.

56. As I have previously stated, under the Presser tests the defendant needs to understand what he or she is charged with, needs to be able to plead to the charge and to exercise the right of challenge.  The defendant needs to understand generally the nature of the proceedings and needs to be able to follow the course of the proceedings and be able to make their defence or answer the charge, instruct counsel and if necessary, tell the court their version of events.  On these specific issues, the expert evidence, as well the unchallenged evidence of Ms Cook, all point in one single direction, namely, that the defendant is unfit to plead and is incapable of understanding and participating in the criminal proceedings.

57. Under the statutory regime established by s 31 of the Children (Criminal Proceedings) Act 1987 all defended proceedings in the Children’s Court, (other than proceedings for a serious children’s indictable offence) are to commence by way of a summary hearing.  At the conclusion of the prosecution case the magistrate may deal with the proceedings as committal proceedings if the magistrate is of the opinion that the charge may not properly be disposed of in a summary manner.  Accordingly, as Mr Haesler correctly submits, if the defendant is incapable of understanding and participating in the proceedings the summary proceedings under s 31 cannot even commence.  

58. Given my finding that the defendant is unfit to plead, for the reasons stated by the High Court in Ebatarinja v Deland, the defendant cannot be committed to the District Court to be dealt with under Part 2 of Chapter 3 of the Criminal Procedure Act 1986.  In relation to the goods in custody charge of October 2008 and the three charges alleged to have been committed in February 2009, namely, possess a prohibited drug, assault an officer in the execution of his duty and enter a railway corridor, taking into account that these offences are relatively less serious, in my view it is appropriate to deal with each of those charges under s 32 than otherwise in accordance with law. In coming to that view I have taken into account the defendant’s prior record, which includes a number of s 32 dispositions, since he was fourteen years of age.  However, the fact that he has been previously dealt with under s 32 does not necessarily mean it is not appropriate to further deal with him under that section in relation to later charges.

59. I conclude therefore that with respect to the October 2008 charges, with the exception of the goods in custody charge, the defendant is unfit to plead and consequently is not capable of understanding and participating in those criminal proceedings.  I am satisfied for the reasons stated by Adams J in Mantell v Molyneux and Forster J in Pioch v Lauder that the continuance of those proceedings against the defendant would be unfair to him and contrary to law, as I have also formed the view that it would not be appropriate to deal with those charges under s 32 of the Act.  The appropriate order is therefore that those proceedings be dismissed and the defendant be discharged with respect to those proceedings.  

60. Accordingly I make the following order and findings; 

1. With respect to the proceedings relating to the four offences allegedly committed by the defendant in October 2008, namely the detain for advantage, two charges of aggravated robbery and one charge of take and drive conveyance, I dismiss those charges and I discharge the defendant with respect to each of them.

2. With respect to the goods in custody charge committed in October 2008 and the three offences allegedly committed by the defendant in February 2009, namely possess prohibited drug, assault an officer in the execution of his duty and enter a railway corridor, I find that it is appropriate to deal with each of those charges under s 32 of the Act and in that regard I shall hear further submissions from the parties as to the final disposition of the matters.

61. I should make this final remark.  The fact that with respect to the serious charges in October 2008 that I have dismissed those proceedings and discharged the defendant does not preclude the Crown, should it see fit, from laying an ex officio 

indictment against the defendant with respect to those charges in the District Court.  Should the Crown determine that that is an appropriate course to take, then, if appropriate, the question of the defendant’s fitness to plead can be determined in that court.
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