IN THE CHILDREN’S COURT OF NEW SOUTH WALES

AT LISMORE

JUDGE MARK MARIEN SC

PRESIDENT

monday 29 march 2010

No. 49/08 & 50/08

IN THE MATTER OF:         “VICTORIA” and “MARCUS”

JUDGMENT

1. His Honour: This is an application under section 90 of the Children and Young Persons (Care and Protection) Act 1998 (the Act) by the maternal grandparents, Mr “Ian Donaldson” and Mrs “Nancy Donaldson” (the grandparents) to rescind orders made in the District Court of New South Wales on 29 February 2008 with respect to the children “Victoria Kirkby” (DOB March 2005) and “Marcus Kirkby” (DOB November 2006). Leave was granted to make the application in the Children’s Court at Lismore on 3 April 2009. The grounds upon which leave was granted were, according to the bench sheet, “because restoration plan failed, children now identified as Aboriginal and Department never filed s. 82 report pursuant to consent orders.” 

2. The parents of the children are “Naomi Donaldson” and “Kaine Kirkby”. They are not engaged in the current proceedings. The paternal grandparents are unknown. The children were taken into care by the Department on 16 March 2007 and were placed in the care of foster carers Ms “Olivia Unwin” and Ms “Katherine Kipp” in April 2007. Both Ms “Unwin” and Ms “Kipp” have been granted leave to be joined as parties to the current proceedings. On 25 July 2007 the Children’s Court at Lismore ordered that parental responsibility for the two children be allocated to the Minister until they attain the age of 18 years. 

3. The parents subsequently brought an appeal to the District Court and on 29 February 2008 consent orders were made by the Chief Judge. Pursuant to those orders, parental responsibility of the children was allocated to the Minister until the children attain the age of 18 years. A further order (Order 2) was made that, pursuant to s. 54 of the Act, within 12 months an assessment report be prepared by Dr J P Munro to assess whether the children shall remain in the care of the Minister or, in the alternative, be restored to the care of either or both parents. Order 5 provided that, pursuant to s. 90A of the Act, the mother and father are each prohibited from consuming or using any illicit substance. Order 6 provided that within 12 months the parents must attain a number of specified minimum goals for restoration of the children to their care. 

4. Order 7 provided;

“If upon the conclusion of the report referred to in Order 2 above it is recommended that the children be restored to the care of either or both the parents, then the parents have contact with the children in the manner as recommended by the report writer.”

5. Order 8 provided that in the event that restoration is not recommended in Dr Munro’s report then the parents and the grandparents shall have specified contact with the children. 

6. Order 9 provided that failure to comply with orders 5 and 6 shall result in orders in relation to restoration being discharged and contact shall be in accordance with order 8. 

7. It is not entirely clear from the orders what “orders in relation to restoration” are being referred to in order 9 as order 7 provides only, that in the event that Dr Munro recommended restoration of the children to the care of either or both their parents, “then the parents have contact with the children in the manner as recommended by (Dr Munro)”.

8. It seems to me that the effect of the consent orders made on 29 February 2008 in the District Court is that parental responsibility of the children is allocated to the Minister until they attain 18 years of age but should the parents attain the minimum goals for restoration of the children to their care and should the parents bring an application under s. 90 of the Act for variation or rescission of the orders the Department would support restoration of the children to their parents.

9. There is no issue before me that shortly after the consent orders were made any restoration proposal broke down as a result of the mother and father returning to illicit drug use. Subsequently, on 29 October 2008 the grandparents brought an application under s. 90 in which they seek an order that the “orders” made by the District Court on 29 February 2008 be rescinded or discharged. However, for practical purposes the Applicants seek discharge or rescission of the order allocating parental responsibility with the Minister until the children are 18 years of age (Order 1) and the order relating to contact by the grandparents (Order 8). All the other orders made in the District Court are effectively spent.  

10. In the Application the Applicants also sought an order that parental responsibility for the children be allocated to the grandparents. Although no leave was sought to amend the application, Mr Donaghy who appears for the grandparents, indicated during the course of the hearing that what is now being sought is an order that parental responsibility be placed with the Minister for two years and thereafter with the grandparents with a transition of placement from the current carers to the grandparents over a three months period from when the fresh orders are made.

11. In support of the application the following affidavits were read: affidavits of the maternal grandmother, “Nancy Donaldson”, sworn on 29 October 2008, 13 January 2009, 9 April 2009, 14 September 2009 and 11 November 2009; also read was the affidavit of the maternal grandfather, “Ian Donaldson”, sworn on 14 September 2009.

12. On behalf of the Department the following affidavits were read: affidavit of Darin Tanttari, Caseworker, affirmed on 23 October 2009; affidavit of Julie Gillespie, casework Manager sworn on 8 December 2008; affidavits of the carer “Olivia Unwin”, sworn on 9 April 2009, 23 September 2009 and 21 October 2009; affidavit of carer “Katherine Kipp” sworn on 23 September 2009. Also before me are Children’s Court Clinic reports prepared by Dr Jonathan Munro dated 3 June 2007 and 3 August 2009. The grandmother, Mrs “Donaldson”, the grandfather, Mr “Donaldson”, caseworker, Mr Tanttari and Casework Manager, Ms Gillespie, the carers Ms “Unwin” and Ms “Kipp” and Dr Jonathan Munro were all called to be cross-examined. Dr Munro gave his evidence via telephone.

Background

13. On 16 March 2007 the children, “Marcus” and “Victoria”, were placed in Departmental care as a result of concerns relating to their neglect, unhealthy living conditions, parental domestic violence and drug use. At this time the children were not identified as being Aboriginal. Indeed when the grandparents filed their application for leave under s. 90 of the Act in October 2008, in relation to the question on the application, “Do Aboriginal/Torres Strait Islander principles apply to this child/young person?” they answered, “No”.

14. The child “Victoria” was diagnosed in June 2008 as having a moderate language delay and Autistic Spectrum Disorder. She has also been diagnosed with Attention Deficit Disorder. The child “Marcus” was also diagnosed with a mild global delay and expressive language delay, which requires intervention from an early development program.

15. After the children were taken into care in March 2007 the Department assessed the grandparents as potential carers for the children. The maternal grandfather Mr “Donaldson” is presently 62 years of age. The maternal grandmother Mrs “Donaldson” is presently 48 years of age. They have been living in a de facto relationship for some thirty years. The assessment report, which was prepared in April 2007 by Ms Sue Morrison, states that the grandparents have 10 children, then aged between 12 and 25 years. Their second oldest child, “Michelle”, suffers from cerebral palsy and lives at home with her parents. “Michelle” requires particular care from her parents and she attends a recreation program four days per week. At the time of the assessment of the grandparents the family lived on a property in [               ], which is located approximately 20 kilometres from Casino. Ms Morrison states in her assessment report that the grandparents appear to have no significant financial problems. Apparently, because of asserted problems with the Local Council the grandparents had never built a house on the property but utilised a number of caravans and sheds for sleeping and living quarters for the family. The assessment concluded that the grandparents’ then current home environment was not a suitable or safe environment for young children to be living. The report states that the grandparents had indicated that they would do anything to have the children in their care, including buying a more suitable house in town. The assessment also raised concerns in relation to the grandparents’ parenting methods and capacity. The report recommended the obtaining of a Children’s Court Clinic parenting capacity assessment of the grandparents before any decisions were made in relation to placement.

16. A Clinic assessment report dated 3 June 2007 was subsequently prepared by clinical psychologist Dr Jonathan Munro in relation to the parenting capacity of the parents and the grandparents. The report’s principal focus was on the parenting capacity of the parents rather than the grandparents.

17. Dr Munro states in that report that he believes that the children have an insecure attachment with their parents. In relation to the grandparents the doctor observed there to be a good attachment between them and the children and he noted that the grandparents had indicated that they would be prepared to provide a more suitable home for the children. However, Dr Munro states that he agrees with Ms Morrison’s reservations about the grandparents’ ability in relation to complying with any parental contact restrictions and the impact this may have on the children’s attachment and the grandparents’ relationship with the parents. Dr Munro states that the grandparents admitted to him and to Ms Morrison that they have limited control over their children. Dr Munro notes that Ms Morrison also has concerns about the grandmother’s reliance on physical discipline. I should state that in evidence before me the grandmother admitted that with respect to two of her children she cannot control them. Her evidence before me also raised a concern about her reliance on physical discipline. I shall return to these matters shortly. 

18. As I have previously stated, on 25 July 2007 the Children’s Court at Lismore made final orders allocating parental responsibility of the children to the Minister until they attain the age of 18 years. The grandparents had been granted leave as parties to those proceedings. Subsequently, as I have stated, following upon an appeal to the District Court by the parents consent orders were made on 29 February 2008.

19. On 12 December 2007 a Departmental caseworker, Rasata Knight, had a conversation with the children’s father, Mr “Kaine Kirkby”. Apparently this conversation occurred because it was learned by the Department that Mr “Kirkby” had accessed Aboriginal Legal Aid services during the court proceedings. Mr “Kirkby” stated in that conversation that he is Aboriginal but that he did not want his children to be identified as Aboriginal nor to be placed with Aboriginal foster carers. The caseworker informed Mr “Kirkby” that the Department needs to ensure that the children have access to Aboriginal culture and placement. In his affidavit on 23 October 2009, Caseworker Darin Tanttari deposes that Mr “Kirkby” stated that he thought the children were doing very well with their foster carers Ms “Unwin” and Ms “Kipp” and said that their progress should not be disturbed. Mr Tanttari deposes that Caseworker Knight explained to Mr “Kirkby” that the Department has an obligation to Aboriginal children, that they have access to their culture. Mr “Kirkby” replied adamantly that he did not want this.

20. Subsequently during a Departmental assessment of permanency and cultural identity needs for the children, which was conducted by Ms Kerry Stubbs in December 2008, it was learnt for the first time that the grandfather, Mr “Ian Donaldson”, is also Aboriginal. Ms Stubbs states in her assessment report that the grandmother told her that the children’s Aboriginality was not revealed as the family was fearful that if the children were placed with Aboriginal carers they would have less chance of getting them back in their care, stating that Ms Stubbs would be aware that, “blacks get more priority than whites” when it comes to these matters. 

21. As I have previously stated, when the current application was filed by the grandparents seeking rescission of the orders made in the District Court, it was explicitly stated in the Application that the Aboriginal/Torres Strait Islander principles do not apply to the children. It appears that a purported amended application was filed about April 2009 wherein it was stated that these principles do apply to the children. 

22. For the purposes of the current application, on 14 April 2009 the Court made an order for a further clinic assessment to be prepared by Dr Munro in relation to a number of issues including the children’s bonding and attachment to the grandparents and the carers and the children’s individual cognitive, emotional and other individual development needs. Dr Munro was also asked to assess the parenting capacity of the grandparents and the carers. In particular Dr Munro was asked to assess whether the grandparents are able to provide a stable, consistent and safe environment for the children and whether the grandparents have the ability to model appropriate parenting. Dr Munro was asked to assess the same issues with respect to the carers. In preparing his report the doctor interviewed the grandparents and the carers and had the opportunity to observe the interaction between the children and the grandparents and the children and the carers. The grandparents told Dr Munro that they had recently moved into a three-bedroom house in Casino, which they were renting. They said they were living there with their daughter “Michelle” and two of their sons but one of their sons may move back to their property at [             ]. 

23. The grandparents told Dr Munro that they brought a s. 90 application because the children’s parents have made no changes to their lifestyle and the grandparents don’t want the children to stay in care until they are 18 years of age. 

24. The grandparents admitted to Dr Munro that they have two daughters with marijuana use problems and they said they have made them move out of home for the sake of the children. The grandparents told Dr Munro that they feel that DoCS were opposing the s. 90 application because they see it as an attempt by the grandparents to get the children back for the mother.

25. In relation to their financial situation, the grandparents told Dr Munro that they are renting a house in Casino as they could only borrow $100 000 to build a house on their property because, although they own the property, they still have a mortgage on their second farm. The grandparents are currently only having two hours unsupervised contact per month with the children and the grandfather told Dr Munro that he is finding it hard emotionally to say good bye to the children after a contact visit. In the course of their discussion the grandmother told Dr Munro that she disagreed with the view he expressed that if restoration to the grandparents was to occur it should take place over a period of 12-months. The grandmother said that she wanted to “win back” the children in three months and she said she is willing to co-operate with the various community and support services to achieve this.

26. In relation to the carers, Dr Munro notes they have been together in a relationship for seven years. Ms “Unwin” is presently 25 years of age and Ms “Kipp” is 32 years of age. Ms “Kipp” has two daughters aged 9 and 11 years respectively who live with her and Ms “Unwin” and regularly spend time with their father. Ms “Kipp” works four days a week and Ms “Unwin” stays at home and cares for the children.

27. As I have previously stated, the carers have had the children continuously since April of 2007 that is, some three years. At the time the children first came to the carers “Marcus” was 4 or 5 months old and “Victoria” was 2 years of age. Dr Munro states in his report that he continues to have reservations about the grandparents ability in relation to complying with parental contact restrictions and the impact this may have on the children’s attachment and the grandparents’ relationship with the parents. He states that while the grandparents have indicated they are willing to work with the Department and other community services, they have been reluctant to engage with authorities in the past. Dr Munro states that there appears to be a total lack of insight by the grandmother into the reasons why the children were removed in the first place. He states;

“Children in this age group are highly dependant and a carer’s capacity to provide strong physical and emotional support is critical. There appears to be a good attachment between the children and the carers and the carers are currently providing a more suitable home for the children. I believe that the children’s current needs can continue to be met with the carers until such time as the carers long term capacity to care for the children is known.”

28. Dr Munro refers in his report to the research of Willemsen and Marcel (2006) that children can form more than one attachment relationship and that a secure attachment with at least one caregiver is “critical for the development of a child in foster care who was unable to form a secure attachment relationship with a biological parent who abused or neglected her.” He also refers to the belief of Willemsen and Marcel that a great deal of harm is done when children are prevented from forming attachments to care givers because of the belief that these attachments must eventually be given up for normal development to occur. Willemsen and Marcel believe that children certainly need a primary attachment that forms a secure base from which other relationships can develop but can sustain the first attachment while forming another. Dr Munro states, “on this basis the children’s right to continue in care would take precedence over the grandparents rights to form a relationship with the children because of their vulnerability.” 
29. Dr Munro recommends in his report that the children should remain in the Minister’s care with the current carers and their progress and placement to be monitored by the Department for two years with a review at the end of this period as to its long-term viability. 

30. Dr Munro is clearly of the view that it is in the best interests of the children that they remain with the current carers.

31. In his evidence before me Dr Munro stated that the reason he has reservations about the grandmother’s ability to comply with parental contact restrictions is because of the grandmother’s relationship with the Department. He said he has a concern that the grandmother may not agree with some of the contact restrictions placed on her by the court. In the course of his evidence Dr Munro was taken to his comment in his second report that he believes that the children’s current needs can continue to be met with the current carers, “until such time as the carer’s long term capacity to care for the children is known.”  The doctor explained in his evidence that what he meant by that comment is that he was not prepared on the basis of just one assessment of the carers to say that the children could stay with them until they were 18 years of age. He said before making that recommendation he would want to know what the carer’s long-term capacity to care for the children was. Dr Munro referred to the significant needs of Ms “Kipp’s” younger daughter who suffers from autism. However, Dr Munro said when he interviewed the carers in August last year he saw nothing that would suggest that they are not currently meeting the high support needs of the children adequately and that, particularly in relation to “Marcus”, it would not be optimal for his emotional development if he were to be removed from the current carers.

32. Dr Munro said that he recommends that the children remain with the carers for the foreseeable future. He stated further that he does not believe that long-term placement with the grandparents is in the children’s best educational and developmental interests. He said that he believed that the carers have more insight into the children’s significant problems than do the grandparents. 

33. In relation to the support provided by the carers, “Victoria” attends the Jumbunna Early Intervention Program two days a week and Ms “Unwin” attends a parent infant group each week with “Marcus”. Both Ms “Unwin” and Ms “Kipp” gave evidence that they are committed to caring for the children in the long-term. They also said that they are committed to encouraging and preserving the children’s Aboriginal cultural identity. Both Ms “Unwin” and Ms “Kipp” gave evidence that they are committed to assisting the children having access to information in relation to their Aboriginal culture and heritage and both gave evidence that since finding out about the children’s Aboriginality they have taken the children to NAIDOC celebrations at Casino Public School and will continue to do so in the future. 

34. In his evidence before me Dr Munro agreed that there is an attachment between the children and their grandparents and therefore he supports increased unsupervised contact by the grandparents for identity purposes for half a day per week. He said that if the children respond positively to the increased contact with the grandparents then contact could be further increased to a full day per week or overnight. 

The Application

35. In bringing this application the grandparents seek firstly, an order that the court rescind the orders made in the District Court on 29 February 2008 and secondly, they seek an order that parental responsibility be allocated to the Minister for two years and thereafter to the grandparents with a gradual placement of the children with the grandparents over a three month period from the date of the making of the new orders. 

36. Mr Donaghy, on behalf of the grandparents, submits that the children should be placed with the grandparents because it is in the children’s best interests to do so and because of the operation of the Aboriginal and Torres Strait Islander Child and Young Person’s Placement Principles set out in s. 13 of the Act.

Resolution of the issues

37. In considering the evidence of the grandparents I entirely agree with the opinion of Dr Munro that the grandmother displays little insight into the problems she and her husband face in seeking ultimate parental responsibility for these children and in seeking short-term placement of the children with them. The grandmother’s lack of insight may be seen from the conversation she had with Ms Gillespie on 15 October 2008 when the grandmother said that she did not understand the reasons for the Department’s removal of the children. 

38. Further, both grandparents have failed to recognise the significant attachment that exists between the children and the carers and have failed to recognise the significant psychological harm that may be caused to the children if they were to be removed from the full-time care of the carers. In her evidence before me the grandmother stated, quite unrealistically in my view, that the period of time over which the children should be placed with her and her husband “should be as short as possible”. In his evidence the grandfather said that he didn’t see a need for any period of transition from the carers to he and his wife. I interpret that as meaning that he believes that there should be an immediate placement of the children with the grandparents. Nor am I satisfied that either of the grandparents has demonstrated sufficient insight into the challenging behavioural problems of the children to be able to adequately manage those problems. The grandfather said in evidence that he did not understand “Victoria’s” Autism and he said, “those things go back to ’Nancy’”. The grandmother said in her evidence that she doesn’t know a great deal about Autism but that she would be prepared, “to check it all out further”. She agreed that she probably should have gathered that information earlier. I am satisfied on the evidence that Ms “Kipp”, however, has significant insight into the problem of autism as her own daughter suffers from the condition and she appears to be able to manage the behavioural problems of the children very well. 

39. In his submissions, Mr Denmeade, the independent legal representative of the children, referred to a number of issues of concern with respect to the evidence of the grandparents. Mr Denmeade, together with the Director General and the carers submit that the application to rescind the orders should be refused and that the long-term order allocating parental responsibility to the Minister should not be disturbed. Apart from lack of insight on the part of the grandparents, to which I have already referred, Mr Denmeade referred to a number of further matters including:

40. The disciplinary methods of the grandmother is a matter of real concern. The grandmother told Ms Morrison in April of 2007 that she used to give her own children a “hiding” when they were naughty, being cheeky or having a tantrum. She said she does not, “bash the children”, she just gives them a “hiding”. The grandmother said she recalled a time when four of her children wagged school and lied to her about it. Then she gave them all a “hiding” and hit them with a piece of black polystyrene pipe about 45 centimetres long. The grandmother admitted to Ms Morrison that she sometimes gave “Victoria” a “hiding” when she stayed with them if “Victoria” was having a tantrum, trying her patience or if she tried to touch the stove. The grandmother sought to suggest in her evidence before me that she understood the word “hiding” to mean to smack the child on the bottom once. That is hardly the commonly accepted meaning of the expression to give a child a “hiding”. This evidence of the grandmother raises serious concerns about her disciplinary methods.

41. The fact that the grandparents failed to take action to protect the children when the children were being neglected by their parents raises concerns about their parenting capacity and their ability to be protective of the children. The grandparents would clearly have known from the parents' drug addiction that there was a real risk that the children were neglected. The grandmother agreed that Ms Morrison suggested to her that she undertake a parenting course and she said she did so. However, the parenting course consisted only of two courses over a total period of five hours.

42. The grandmother’s lack of insight and her animosity towards the Department raise a real concern that she may not enforce contact restrictions placed on the parents. This was a significant concern on the part of Dr Munro. 

43. The lack of suitable accommodation is also of significant concern. Mr Donaghy did not seek to assert in his submissions that the accommodation at the [           ] property was appropriate for the children. The grandparents are presently living in a rented three-bedroom house in Casino. The formal lease has expired and they are now on a continuing tenancy arrangement, which could be terminated by the landlord with the appropriate notice. The grandparents presently live in the house with three of their children including their daughter “Michelle” who has cerebral palsy and requires particular care. In her evidence the grandmother said that their goal is to build a house on their property and if they are not able to do that they were thinking of selling the property and buying a house on a larger property. In his evidence before me the grandfather said that he and his wife propose to sell both their farms and buy another farm with a bigger house than the Casino house. The grandfather said that two of his sons will move out of the rented house in Casino and go to live with their brother on the [      ]  property.

44. It is abundantly clear on the evidence of the grandparents that it is highly uncertain at the present time as to what the long-term accommodation arrangements for the two children would be should they be placed with the grandparents. It is also highly uncertain as to whether any accommodation, which may be provided to the children long-term, will be adequate and appropriate to meet the needs of these children with their highly challenging behaviours and their need for a high degree of support. On the other hand, the evidence clearly establishes that the children currently have adequate and appropriate accommodation with the carers to meet their needs and that the carers are providing a high level of support to the children. The evidence also establishes that unlike the grandparents, the carers have significant insight into managing the childrens’ problems. 

Aboriginal placement principles – s. 13 of the Act

45. Mr Donaghy submitted that with respect to the Aboriginal and Torres Strait Islander Placement Principles set out in s. 13 of the Act the section should be read so that if an Aboriginal child has an Aboriginal extended family member then the child must be placed with that extended family member. However, the section cannot be read in that limited way. By the terms of s. 13(1), the placement regime set out in the section is to be implemented, “subject to the objects in s. 8 and the principles in s. 9 of the Act”.

46. Section 9(1) of the Act provides;

“This Act is to be administered under the principle that, in any action or decision concerning a particular child or young person, the safety, welfare and well-being of the child or young person are paramount” (emphasis added).

47. Section 9(2)(c) provides; 

“In deciding what action it is necessary to take (whether by legal or administrative process) in order to protect a child or young person from harm, the course to be followed must be the least intrusive intervention in the life of the child or young person and his or her family that is consistent with the paramount concern to protect the child or young person from harm and promote the child’s or young person’s development” (emphasis added).

48. Further, s. 9(2)(d) of the Act provides;

“If a child or young person is temporarily or permanently deprived of his or her family environment, or cannot be allowed to remain in that environment in his or her own best interests, the child or young person is entitled to special protection and assistance from the State, and his or her name, identity, language, cultural and religious ties should, as far as possible, be preserved”.

49. The Aboriginal and Torres Strait Islander Placement principles set out in s. 13 of the Act are an aspect of the important principle set out in s. 9(2)(d) of the Act that when a child or young person is removed from their family, their cultural ties should be preserved. The purpose of section 13 is to establish a placement regime which seeks to preserve the cultural identity of Aboriginal children and young persons. But the placement regime in section 13 (1) is not to be blindly implemented without regard to the principle of paramountcy that any placement must be in the best interests of the child. Nor must it be blindly implemented without regard to the other objects and principles of the Act set out in sections 8 and 9. In the Second Reading Speech for the Bill which introduced the section, Mr Markham said the following; 

“The Aboriginal child placement principle has been enshrined in this Bill. The placement principle ensures that Aboriginal children remain within their community or, when that is not possible, that they retain contact with their community and culture until they can be reunited with their family and/or community. All actions and decisions that are made when administering legislation must recognise that the safety, welfare and well-being of the child or young person are paramount.” (Parliamentary Hansard, Legislative Assembly, 18 November 1998 at page 10178). 

50. In this case the Aboriginal father of the children has told the Department that he does not want the children to identify as Aboriginal. The grandfather who is also Aboriginal said in evidence before me that, whilst he acknowledges that Aboriginal blood runs through his veins, “we will not take advantage of what that can give us. And now I’ve said that before and I’ll keep saying it.” The grandfather went on to say that it is “common knowledge” that Aboriginal people “can get different help there for different things a lot easier than what the white people can get.” He conceded that he had previously told the Casework Manager, Ms Gillespie, that he did not identify as being a member of any Aboriginal tribe. He said he was not a member of any Aboriginal community group. In answer to a question by myself the grandfather said he, “did not push the Aboriginal issue” and he said that he did not regard his Aboriginality as being a relevant issue to the proposed placement of the children with himself and his wife.

51. In her evidence the grandmother said that her children never identified as Aboriginal when they were growing up and that neither herself or her husband acknowledged their children’s Aboriginal heritage. She expressed the same view expressed by her husband that she did not want her children to take advantage of what Aboriginal people get in Australia. 

52. It hardly needs to be said that an assertion that Aboriginal people in Australia with their long history of poverty, deprivation, poor health and discrimination are advantaged over non-Aboriginal Australians displays a profound lack of insight into the plight of Aboriginals in our country.  The evidence of the grandparents clearly establishes that placement of the children with them would be contrary to the whole purpose and spirit of the Aboriginal Placement Principles set out in s. 13(1) of the Act in that I am satisfied that the grandparents would not positively encourage, support and preserve the children’s Aboriginal cultural identity. On the contrary, there is a real risk in my view that they will actively discourage the children from identifying with their Aboriginal cultural links. 

53. Whilst neither of the carers is Aboriginal, I am satisfied that they will make every endeavour to continue to support, encourage and preserve the children’s Aboriginal cultural identity. This is an exceptional case. Had it been disclosed to the Department when the children were removed and placed with the carers that the children were Aboriginal the Department could have sought to place them with a suitable Aboriginal placement at that time. However, the childrens’ Aboriginality was not disclosed until the children had been with the carers for some considerable time by which time a very positive attachment between the children and the carers had been established. It would clearly not be in the best interests of these children to now remove them from their carers and place them with appropriate Aboriginal carers in accordance with the placement regime in section 13(1) of the Act. This is because of the real risk of significant psychological harm being caused to the children by severing the strong attachment, which has developed between them and the carers. 

S. 90(6) of the Act

54. In determining this application s. 90(6) of the Act requires me to take into consideration a number of matters including, 

a) the age of the child or young person,

c) the length of time the child or young person has been in the care of the present caregivers,

d) the strength of the child’s or young person’s attachments to the birth parents and the present caregivers,

e) the capacity of the birth parents to provide an adequate standard of care for the child or young person,

f) the risk to the child or young person of psychological harm if present care arrangements are varied or rescinded.
55. The reference in subsections (6)(d) and (e) to the child’s “birth parents” may be taken in the context of this application to being a reference to the grandparents. All of those matters in section 90 (6) to which I have referred point in one direction in this case – namely, to support a finding that the present order for parental responsibility and the placement of the children with the carers should not be disturbed.

56. Taking into account the objects and principles of the Act as set out in ss. 8 and 9, (in particular, the principle of the least intrusive intervention) and the matters to which I have just referred in s. 90(6) of the Act I am of the clear view that it is not in the best interests of these children to rescind Order 1 made in the District Court on 29 February 2008 allocating parental responsibility for the children to the Minister

Order:

57. I refuse the application to rescind or discharge Order 1 made in the District Court on 29 February 2008.

58. I will, however, entertain an application for variation of Order 8 with respect to contact between the grandparents and the children and I will hear further submissions from the parties in relation to that matter.

000
PAGE  
13

