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JUDGMENT

An application was made for an apprehended domestic violence order for the protection of the young person's mother against behaviour of the young person.  An interim provisional order was made on 2 February 2010 and served on the young person on that date.  At the first listing of the application on 5 February and on subsequent occasions this order was continued as an interim order. The terms of the order were that:

1. (a) The defendant must not assault, molest, harass, threaten or otherwise interfere with the protected person(s).

    (b) The defendant must not engage in conduct that intimidates the protected person(s) or any other person having a domestic relationship with the protected person(s). 

    (c) The defendant must not stalk the protected person(s).

On 9 March there was an argument at the young person's home between him and his brother relating to the purchase of tobacco.  The brother then used an axe and a claw hammer to strike the walls inside the house causing significant damage.  Two televisions, a chair, a television cabinet, a screen door and a door jamb were also damaged.  As a result of this the young person's mother called police.  Police arrived and eventually arrested the brother and placed him in a police vehicle.  Following this, while police were speaking to the young person's mother, he yelled out to her " Fuck you, cunt. When they go I'm gonna punch your face."

The young person BS was charged with 4 offences arising out of an incident at his home on 9 March 2010. This included Charges pursuant to the Crimes (Domestic and Personal Violence) Act 2007 of 

(a) knowingly contravene a restriction specified in an apprehended domestic violence order [s.14(1)], and

(b) intimidation with the intention of causing fear of physical or mental harm [s.13(1)].

A plea of guilty was indicated to both of these charges.  On receipt of the Statement of Facts from the prosecutor indicated that I would only be prepared to accept a plea on one of the charges on the grounds that to accept both would involve double punishment and that the prosecutor should elect on which charge the matter was to proceed. The breach of the Apprehended Violence Order (AVO) alleged was not specified in the Court of Attendance Notice (CAN). This is a glaring and ongoing deficiency in CANs regarding charges involving contravention of AVOs. However it is clear that the only behaviour alleged which contravenes the AVO is the words set out above. They are both threatening, a breach of condition 1(a), and intimidating, a breach of condition 1(b). They constitute the acts on which the charge of intimidation is founded.

The prosecutor submitted that I would be in appellable error in requiring this and after a brief adjournment drew my attention to DPP (NSW) v Murray [2008] NSWSC 1161 in support of her argument. This case in turn was founded on Pearce v R (1998) 194 CLR 610.

In Pearce v R the High Court considered a case where the appellant broke into the victim's home and seriously assaulted victim. He was charged with

· maliciously inflicting grievous bodily harm with intent to do grievous bodily harm, and 

· breaking and entering the dwelling house of the victim and inflicting grievous bodily harm on him

The majority, McHugh, Hayne and Callinan JJ determined that

[16]  It is clear in this case that each of the offences concerned contains an element that the other does not — a specific intent to do grievous bodily harm in s 33 which is absent from s 110 and a breaking and entering in s 110 which is absent from s 33. Neither offence, therefore, is wholly included in the other.

[30]  The decision about what charges should be laid and prosecuted is for the prosecution. Ordinarily, prosecuting authorities will seek to ensure that all offences that are to be charged as arising out of one event or series of events are preferred and dealt with at the one time …

[31]  There was, however, no abuse of process in charging this appellant with both counts 9 and 10. The short answer to the contention that the charging of both counts was an abuse of process is that because the offences are different (and different in important respects) the laying of both charges could not be said to be vexatious or oppressive or for some improper or ulterior purpose. To hold otherwise would be to preclude the laying of charges that, together, reflect the whole criminality of the accused and, consonant with what was held in R v De Simoni, would require the accused to be sentenced only for the offence or offences charged, excluding consideration of any part of the accused's conduct that could have been charged separately.

That decision was applied in Davis v R [2006] NSWCCA 392. In that case the charges were:

Count 1: That he on 15 November 2003 at Parramatta in the State of New South Wales took [the complainant] without her consent with intent to obtain advantage namely to have her company and at the time of the taking occasioned to her actual bodily harm.

Count 2: Further that he on 15 November 2003 at Parramatta in the State of New South Wales without the consent of [the complainant] the owner of a motor vehicle namely a Hyundai Excel took and drove it when [the complainant] was in the vehicle.

Count 5: Further that he on 15 November 2003 at Londonderry in the State of New South Wales did assault [the complainant] thereby occasioning to her actual bodily harm.

Howie J stated that 

…… the present case is stronger than Pearce because, unlike that case, here there was no overlap of factual elements: the injuries, the subject of the two charges, were different. Simply because the injuries arose from the same factual circumstance, in that they were proximate in time and place, did not, in my opinion, result in a prosecution that was oppressive or vexatious nor did it give rise to any sense of double jeopardy: see Pearce at [25] to [27]. It was a matter relevant to sentence but not otherwise.
In DPP (NSW) v Murray a magistrate stayed a prosecution with the accused was charged with breaching an AVO and assault occasioning actual bodily harm. In that case it was necessary to prove actual bodily harm which was not an element of the contravene AVO charge. Hislop J overturned the stay order. He stated that:
7 It was submitted for the plaintiff, correctly, that the elements of the offences were, in respect of the s 562ZG(1) offence [the precursor to the current s14], that the defendant had had an order made against him; the order contained a prohibition or restriction; the defendant contravened this prohibition or restriction; and the defendant did this knowingly. The elements in respect of the s 59(1) offence were that the defendant assaulted a person; and as a consequence of that assault, the person suffered actual bodily harm. 

8 It was submitted, in reliance upon Pearce v The Queen (1998) 194 CLR 610, that the prosecution framed the charges to deal with the fact that not only did the defendant assault the victim occasioning actual bodily harm but, in doing so, he breached his AVO. Although they arise out of the same events, the offences were different and punished different acts, the first being the assault and the second being the breach of a court order made against the defendant. A conviction for both charges would not have resulted in the defendant being convicted twice for the assault occasioning actual bodily harm. Evidence of the assault was only relevant to establishing the contravention of the restriction contained in the AVO. 

It is necessary to look at the elements of each of the offences. For the offence of contravening the AVO the elements are: 

(i) an apprehended domestic violence order was made against the young person;

(ii) that order contained a prohibition or a restriction;

(iii) the young person contravened that prohibition or restriction; and

(iv) the young person did this knowingly.

For the offence of intimidation the elements are: 

(v) the young person intimidated the victim; and

(vi) that intimidation was done with intent to cause fear of physical or mental harm to the victim or to a person with whom the victim has a domestic relationship.

The definition of intimidation in Section 7 of this legislation is:

7 
Meaning of “intimidation” 
(1) For the purposes of this Act, "intimidation" of a person means: 

(a) conduct amounting to harassment or molestation of the person, or 

(b) an approach made to the person by any means (including by telephone, telephone text messaging, e-mailing and other technologically assisted means) that causes the person to fear for his or her safety, or 

(c) any conduct that causes a reasonable apprehension of injury to a person or to a person with whom he or she has a domestic relationship, or of violence or damage to any person or property. 

(2) For the purpose of determining whether a person’s conduct amounts to intimidation, a court may have regard to any pattern of violence (especially violence constituting a domestic violence offence) in the person’s behaviour. 

To establish each offence in this case it is necessary to establish that

(1) the young person was in a domestic relationship with his mother; and

(2) The young person intimidated his mother

To establish the offence of contravening the AVO it is also necessary to establish that there was an order in existence and that the order contained a prohibition on acts of intimidation. 

It could be argued that to establish the offence of intimidation the is an extra element which needs to be proved being that the act was done with intent to cause fear of physical or mental harm. In my view that extra element, although expressed in different words adds nothing to the definition of intimidation found in Section 7.  The words in subsections (b) and (c) are approximate equivalents to the element that the intimidation was done with intent to cause fear of physical or mental harm to the victim. I have given careful consideration to the use of the extra words in the legislation do not regard them in this situation to require the proof of any fact not required. In this case it was necessary to prove that the words spoken by the young person were done with intent to cause fear of physical harm. This is in fact a lesser burden than the requirement to prove a reasonable apprehension of injury [emphasis added].
It is also argued the prosecution that the offence at intimidation is more serious than that of contravening the AVO because the maximum penalty is greater.  This means that the requirement to prove that the intimidation was done with intent to cause fear of physical or mental harm to the victim is a matter of significance. This do is not however change the elements which need to be proved.

It is important to have regard to the facts upon which the prosecution relies. If the alleged breach was, for example, breach of a condition not to approach the protected person within 12 hours of consuming intoxicating liquor then it would be possible for prosecution to proceed on both charges.  However in this case to establish the intimidation required for the contravene AVO charge and for the intimidation charge, precisely the same facts need to be established. Nothing more needs to be established for the intimidation charge whereas the extra elements of the existence of the order under pressure that order required concerning the contravene AVO charge.

Accordingly I am satisfied that this is not a case of overlapping elements but the elements for one chare being entirely within the elements required for the other charge. The prosecution is required to elect to proceed on one only of the charges before the court.

P Mulroney

Children’s Magistrate

November 2010
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