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Children and young people who have been in cargrassly over-represented in the
juvenile justice system. In 1992, the NSW Parliatisdnquiry into Juvenile Justice
heard evidence that young women in state care fwegetimes more likely to be
detained in custody than other girls and were fee¢jy unable to meet balil
conditions regarding approved place of resideneeetty remaining in detention by
default. The Parliamentary Committee urged the Departmar@Bommunity
Services and Juvenile Justice:

“to continue to monitor the numbers of state wandbe juvenile justice
system with a view to developing strategies a®w lest such young people
might be diverted from contact with that system

In 1997, a joint report of the Australian Law Refo€ommission and the Human
Rights and Equal Opportunity Commission stateclsws:

“Children who have been extensively involved ircére and protection
system are drifting into the juvenile justice sys&t alarming rates.”

A year before, in 1996, a NSW Community ServicepdRefound that:

e ayoung man in out-of-home care was 13 times adylilo enter a juvenile
detention centre than if he was not in out-of-haaee, and

e ayoung woman in out-of-home care was almost 3Bdias likely to enter a
juvenile justice centre than if she was not in ofshome caré.

! Standing Committee on Social Issues 1982
2 Seen and heard: priority for children in the legabcess ALRC 84 at para. 4.43



Since the release of those reports, the drift dfldn and young people from care
into the juvenile criminal justice system (‘the @nile justice system’) has continued
unabated. These children who ‘drift’ from the canel protection system into the
juvenile justice system are referred to by US amadein the area of juvenile justice
as ‘cross-over kids'.

In this paper | will discuss:

» research establishing the gross over-representationildren in care in the
juvenile justice system;

» the link between child and adolescent abuse aniéctegnd juvenile
offending;

* some intervention models used around the worlditivess the problem of
child abuse and/or neglect and juvenile offendarg]

» the Need’ v ‘Deeddebate

As the President of the Children’s Court of NSWinig everyday work | see the
juvenile justice system operating in the contextaidrt involvement. However, not

all juveniles who become involved in the juvenilstjce system come before a court.
Many young offenders are properly diverted by pohevay from the court system
without charge through the issuing of warnings eaations or by referral to a youth
justice conference. In NSW, those options are alslable to the court with respect
to certain offences.

Two types of juvenile offenders

At the outset, it is important to recognise thaigjoile offenders generally fall into
two categories:

« ‘adolescent limited’ offenders, and
« ‘life course’ offenders.

The very different backgrounds and characteristidhese two groups of juvenile
offenders mean that in most cases different regsotwsa juvenile’s offending
behaviour will be appropriate and effective.

The ‘adolescent limited’ offender

These young offenders make up about 75-80% of jleveffenders. Their offending
is often the result of factors such as ‘boundarshing’, peer pressure, impulsive and
reckless or poor decision-making and alcohol ang @buse. Neurological research
has conclusively established that the part of eaimtresponsible for impulse control,
planning and decision-making (the prefrontal cortexnot fully developed until we
are about 25 years of age. What may be said th#reafdolescent brain is that it is ‘a
work in progress’. We should not be surprised,df@e, that most young people will

¥ Community Services Commissiofhe drift of children in care into the criminal jiie system:
turning victims into criminalsDec 1996 p. 8



at some time during their adolescence become iedalv what is strictly ‘offending
behaviour'.

Although the offences these young offenders commay sometimes be serious, these
young people usually do not have significant cae @rotection needs. The
adolescent-limited offender offends only for a $hpariod of time mainly during
adolescence. In other words, these juvenile offengew out of their offending
behaviour as they both physically and emotionaliture.

Dealing with ‘adolescent limited’ offenders

We are able to work with this group of young offerslvery successfully in the
community and preferably without court interventiémrelation to less serious
offences this can be done through police intereastsuch as the use of warnings and
cautions and other police diversions including @siiun community programs and
police-referred youth justice conferencing. For enserious offences, court referral
may be required.

What is clear is that for the vast majority of thedfenders (but not all), the most
appropriate and effective intervention should ineadliversion by the police away
from the formal court system. This requires, adiéssituation in New Zealand, a
police force committed to and trained in the phates of juvenile justice.

Regrettably, in NSW police diversion under ¥@ung Offenders Ad997 (YOA) is

far less widely utilised than court diversion unttet Act. This is to be contrasted
with the situation in New Zealand where there Ieeavy statutory emphasis on police
diversion without charge. Later in this paper llsbansider the New Zealand youth
justice system in some detail.

The ‘life course’ offender

These young offenders make up only about 5-10%@ohg offenders, but commit
more than half of all youth crime. In other wordige course’ offenders individually
commit far more crime than the individual ‘adolesicemited’ offender.

‘Life course’ offenders usually exhibit severe bé@bar problems from a very early
age. Their lives are marked by multiple adverski@rfces including family
dysfunction. As children they may have exhibitedt®icognitive deficiencies,
difficult temperaments or hyperactivity. When corapded by adverse environmental
factors such as inadequate parenting, exposurelenge or other trauma, disrupted
family bonds or poverty, the developmental procesgeheir brains responsible for
social behaviour are adversely impacted.

4 Moffitt, T. Life-course —Persistent versus Adolescence-Linfitetésocial behaviour. In
Developmental Psychopatholo(®?® Ed) Vol 3, Ed Cicchetti & Cohen. Page 571



Life-course offenders are sometimes describedasdpnaconduct disorder’. Conduct
disorder refers to behaviours which are severeigient across contexts over time,
and which involve repeated violations of societad age-appropriate norms.

In relation to ‘life course’ offenders, it is diffult to identify a ‘cause’ of their
offending behaviour. However, a number of factagebeen identified by
researchers as often being associated with yodegds#rs in this group. The question
arises as to which of these factors are causatitreequvenile’s offending behaviour
and which are co-related. It is often very difficid answer those questions. It is
better to talk in terms of what factors createisk'rof offending and what factors are
‘protective’ and make a young person ‘resilientoféending.

Recognised risk factors for children under 13:

» a history of antisocial behaviour, behaviour praide conduct disorder during
childhood (lying, stealing, bullying, non-complianetc) including contact
with the law and arrest before age 12

* a history of childhood abuse and/or neglect

» disengagement from education

» use of tobacco, alcohol and/or other drugs, eittekly or more frequently,
before age 12

* male gender

* low self-control, impulsive, poor ability to stopéthink before acting during
childhood

* hyperactive, poor ability to pay attention durirgldhood

* involved in fighting, aggression, acts of violermfore age 12

* low family income during childhood

* neither parent had skilled work (that is, one ahlsre unemployed or in
unskilled or semi-skilled jobs)

* neither parent left school with any qualifications

* one or both parents has a history of antisociahicil behaviour

Recognised risk factors for young people over 13:

e contact with antisocial peers (those involved in-lareaking, drugs, violence,
gangs etc - the more peers or contact, the higeerigk) from age 13 onwards

» general offences, number of prior offences (theenpuior offences, the higher
the risk before the current age)

» abuse and/or neglect which commences or contimuadalescence

* poor supervision by parents/caregivers (knowingreliee young person is,
who they are with, rules and consequences)

* low levels of warmth, affection and closeness betwgarent(s) and young
person

» disengagement from education or employment

» aggression, fighting, violent offences

® Inter-Agency Plan for Conduct Disorder/Severe Artial Behaviour2007-2012 Pub Sept 2007; the
Ministry of Social Development, New Zealand, page 2



* low self-control, impulsive, poor ability to stopéthink before acting
* hyperactive, poor ability to pay attention

* tendency towards anxiety, stress

» few friends and social/recreational activities

» length of first incarceration (the longer the pdrithe greater the risk).

Protective factors:

» usually the inverse or opposite of the risk factors
» establishing ‘community connectedness’ in thedif¢he young person
» treatment of any conduct disorder

As we know, not all abused and neglected childeenrgto become juvenile
offenders. It is therefore important to look atestfactors that may be associated with
maltreatment that may have an influence on the gganson’s offending. A very
significant risk factor is lack of ‘community coratedness’ by the young person who
has disengaged from education or employment arkd Racnily and community
supports.

The principal focus of this paper is upon the ‘lifeurse’ offender who comes before
the Children’s Court. In particular, | will discuasnumber of models being used
around the world to address the problem of liferseyuvenile offenders with a
history of maltreatment.

It is useful to first identify the kinds of casekieh are dealt with by Children’s
Courts and the kinds of jurisdictions which thegeexse.

The jurisdictions of Children’s Courts — Juvenile dustice and Care
and Protection

The two principal jurisdictions of Children’s Cosithroughout Australia are first, a
criminal jurisdiction relating to juveniles (‘juvéa justice’) and secondly, a care and
protection jurisdiction relating to proceedingsuogbt by the State child protection
agency with respect to children and young perstiegeal to be at risk of harm. Care
and protection proceedings are not criminal proicegsd They are unique proceedings
which are aimed at securing outcomes for childnemeied of care and protection
which are in their best interests.

Over the past 25 years there has been a widesjrezat(particularly by government
and government agencies) to view these two juttigais of Children’s Courts as
guite separate and distinct. However, they areseparate and distinct. There is a
considerable overlap between the two jurisdictioesause many young offenders
who come before the Children’s Court in its crinhippgisdiction have a history of
being in care. We also see in our criminal jurisdit young offenders who should
have had interventions from the child protectioaraxry but ‘have slipped through the
cracks’ in the child protection system.

In New South Wales, ‘the great divide’ between juleejustice and care and
protection has its origins in major legislativeahs which occurred in 1987. Before



1987, children charged with criminal offences ahtdcen in need of care were
essentially dealt with in the Children’s Court lietsame way, that is, by what were
effectively criminal sanctions under tdild Welfare Actt939. Up until 1969,
children were actually ‘charged’ under the Act wikking ‘neglected’ or
‘uncontrollable.” Although, after 1969, children meed of care were no longer
‘charged’ under the Act, they were spoken of asdp&harged’ and were dealt with
in almost indistinguishable ways from juveniles where charged with a criminal
offence. For example, the least power availabl&eéoChildren’s Court for a proved
neglected baby was ‘admonishment and discharg#eothild (not the parent) as if
the child had done some wrong. The strongest poire court for neglected and
uncontrollable children was deprivation of libebty committal to an institution (a
training school).

Following a number of reviews of child welfare laimsNSW, a package of
legislation was passed in 1987 which included sepdegislation applicable to
children in need of care and protection and juseaifenders. Th€hildren (Care
and Protection) Ac.987 related to the protection of children in neédare and was
‘welfare based’ legislation. Thehildren (Criminal Proceedings) Ad987, however,
related to criminal responsibility and criminal pealure in relation to children
charged with a criminal offence. Tihildren (Care and Protection) A&O87 (as
does its successor, thdildren and Young Persons (Care and Protectiort)1888)
recognised international expressions of the rightshildren including rights to
equality and special protection and opportunitydevelopment. The 1998 Act
recognises the rights of children as stated indNeConvention on the Rights of the
Child (to which Australia became a signatory in 1989anticular, the paramountcy
principle, namely, that the best interest of thiédamust be the primary concern in
making decisions that may effect them (Article 3).

While the legislative response of government in71@@s a great step forward, it is
unfortunate that since then a view has becomereitesl that our responses to abuse
and neglect of children and juvenile offending ddplike the legislation, be kept
entirely separate. Such a view fails to recogriis¢ With respect to many young
offenders who come before the Children’s Court gbdmwith a criminal offence, the
clear underlying cause of their offending behavigugssentially a welfare issue
rather a criminogenic one. A 13 year old who hésthe family home and is living on
the streets because of ongoing domestic violendadrug and alcohol abuse by
their parents is very likely to become involvedifending behaviour in order to
survive or because they are associating with agreeip which engages in offending
behaviour. But does this ‘offending behaviour’ bg 113 year old require a response
within the criminal justice system (with the congent stigmatising of the young
person and the possible prejudicing of their fuemgloyment prospects) or should
the child be dealt with within the child welfaressgm? Is there a risk in
‘criminalising’ the behaviour of a young personiwgerious welfare needs?
Alternatively, is there a risk that we may be ‘vegi§ing’ our response to the criminal
behaviour of young people. These questions raséted v deed’ debate and | shall
return to that later in the paper.

The gross over-representation of children with a Hgtory in care in
the juvenile justice system



Research consistently finds that with the smalugrof ‘life course’ offenders, the
majority have care and protection histories. Thetfalian Institute of Criminology
Trends and Issues Paper No. Z8athways from Child Maltreatment to Juvenile
Offending Stewart, Dennison and Waterson states as follows:

“There is no single cause of juvenile offending. Wealook at is exposure to
risk and protective or resilience factors at difat points in a child’'s
development. While a number of risk factors hawnbeentified as
increasing the likelihood of juvenile offendingneare as consistent as the
detrimental effect of child abuse and neglect”.

Research in NSW has found that children and yowaogle with a history of being in
care are over-represented in the juvenile jusyséem. In 2011, NSW Justice Health
in collaboration with NSW Juvenile Justice releage2009 NSW Young People in
Custody Health Survey Repofhe survey was conducted between August and
October 2009 across all Juvenile Detention ande€ctional Centres in NSW. A total
of 361 young people participated in the survey,cvliepresented 80% of all young
people in custody and 95% of young people apprahthparticipate in the study.
The sample comprised 88% male with 48% of Aborigamagin. The average age of
young people surveyed was 17 years.

The Health Survey Report clearly demonstratedtti@majority of young people in
juvenile detention are highly disadvantaged botterms of their socio-economic
background and their physical and mental healtiustd he Report notes research
findings that a history of being raised outsidehaf family unit is more prevalent
among prison inmate populations than among thergepepulation Borzycki,

2005. The Report also notes that children placed trofnome care (OOHC)
experience significantly poorer long-term physigatl psycho-social outcomes than
those not placed in care, particularly where thiladoes not experience stable care
placements@QOAG, 2009Cashmore and Paxman, 2006

Importantly, the Health Survey Report confirmed tttaldren with a history of being
placed in OOHC are grossly over-represented ipubenile justice system in NSW
and have been found to experience poorer mentgblaysical health, particularly
difficulties in accessing education, employment hodsing and have higher rates of
early parenthoodendes, 2009 The Report notes research findings that thesegyo
people suffer multiple disadvantages and are ikslylto have the level of emotional,
financial and social support available to most ygppeople in their transition to
adulthood Qsborn and Bromfield, 2007; Richardson, 2R@Bonsequently, the long-
term social and economic costs to the young pexadrthe wider community are
high Bromfeld et al; 2009; Taylor et al, 20DP8

The Health Survey Report found that with respet¢hé&young peopla detention in
NSW who were surveyed:

» over a quarter (27%) had a history of being planezhre (38% Aboriginal,
17% non-Aboriginal)

* young women were more likely than young men (4026%) to have been
placed in care



* nearly half (45%) had a parent who had been iropr{61% Aboriginal; 30%
non-Aboriginal)

» over half (60%) had a history of child abuse outna (81% young women,
57% young men). For 49% of the young women and%&8the young men,
that abuse or neglect was ‘severe’

* a high proportion of young women had been physidéll %) or sexually
(39%) abused

* most (79%) had previously been in juvenile detentio

* most (78%) drank alcohol at risky levels prior taexing custody (83%
Aboriginal, 73% non-Aboriginal)

» two-thirds (65%) used drugs weekly prior to entgreustody (72%
Aboriginal, 58% non-Aboriginal)

* nearly all (87%) had a diagnosed psychologicalrdsioand nearly three-
guarters (73%) were found to have two or more psipgical disorders.

* onein seven (14%) had an extremely low IQ (leas ff0) and 32% had a
borderline 1Q (70-79).

A Health Survey for young people in NSd community orderswas conducted by
the University of Sydney between October 2003 aadeiber 2005. The sample
surveyed comprised 802 young people, 683 (85%),make (15%) female and 19%
were Aboriginal. The mean age of young people siggtevas 17 years (22% were
younger than 16 years). Of all young people surdeye

* 27% had a history of parental/step-parental impnsent,

* 34% were not living in the family home,

* 21% had a history of being in care,

* 31% reported low, moderate or severe levels ofiphyabuse,

* 46% reported emotional abuse,

*  50% reported emotional neglect,

» 37% reported physical neglect,

» 20% were living with a person with a physical omta¢ health problem
affecting their daily life,

* 14% males and 32% females had considered attensiinigle,

* 8% males and 18% females had attempted suicide.

In 2008, 28 % of males and 39 % of females in d&tenn NSW had a history of
OOHC. At less than half a percent of the NSW chigbulation, children in care are
68 times more likely to appear in the Children’su@dhan other childref.

Aboriginal juvenile offenders

Aboriginal prisoners removed from their familiescsldren experience significantly
worse outcomes with regards to mental health tham hon-removed Aboriginal
peers Egger and Butler2000 and they were significantly more likely to havesbhe
gaoled more than five times, to have experiencédd sbxual assault and to have
attempted suicide.

® Australian Law Reform Commission and The HumarhRigind Equal Opportunity Commission
1997; Department of Community Services 2007



Aboriginal children in NSW currently make up 4%tbé& population but in 2011,
33% of children and young persons in OOHC in NSWewkboriginal. This is a rate
11 times higher than for non-Aboriginal children.2011, 47% of young people in
juvenile detention in NSW were Aboriginal.

The Wood Report

TheReport of the Special Commission of Inquiry intaldCRrotection Services in
NSW 2008 (the Wood Report) noted that research shiomighere is a ‘significant
correlation’ between juvenile offending and ratéseported neglect or abuse, as well
as a “strong connection” between juvenile offendang homelessness.

The Wood Report stated at [15.18]:

“Access to bail is of particular significance fooyng people charged with
criminal offences in diverting them from potengialinnecessary contact with
a delinquent group, and in limiting the interruptiof their education and
family connection. The desirability of maintainimgmbers of this group in
the community and of involving them in programs smglport services while
on bail, so as to encourage their successful conopl®@f the bail period, has
been recognised by the Youth Justice Board in tevbose model includes
the following standards:

1. Programs should be developed at the initial badessment point, and be
individually tailored to the needs of the younggmer.

2. Young persons should have immediate acces®twpgms and support
services once they are released on bail. If therte be an intensive support
program, a timely start will improve the young per's retention in the
program.

3. Programs should take a more holistic view ofytbeng person and their
needs, and interventions should be focused on gdrogha more stable
lifestyle.

4. Family should be involved when possible.

5. Programs should include court support to help person to comply with their
bail conditions. For example, court reminder caiscompanying the young
person to court, organising transport when necegsend providing
information and advice about the court and bailg@ss: G Denning-Cotter,
“Bail Support in Australia”, Indigenous Justice Clearinghouse, April 2008

At [15.9] the Wood Report stated:

“A positive commitment on the part of Juvenile ihesto secure
accommodation for young people within the juvejuigtice or criminal justice
systems who would be allowed their liberty, eigending trial or pursuant to
a non-custodial disposition such as a bond or sndpd sentence, had they a



stable place in which to live, would accord witle tiequirements of the
international instruments to which Australia issagory.”

The Wood Report, while recognising that there ¢dear distinction between the child
protection and criminal justice systems which ndedse maintained, concluded,

“[o]n the other hand, coming within the juvenilesgice or criminal justice
system should not exclude a young offender frogn ierm services from
DoCS and other human service agencies. Nor shoaltbaage of refuges or
other forms of accommodation result in young peopleo cannot live safely
with their families, being remanded in custody wassarily, pending trial.”

The Wood Report stated that while current initiesivlesigned to prevent young
people from becoming engaged with the criminaligessystem need to be
encouraged,

“The long term consequences of acquiring a recaauvenile, or of being
detained in a detention centre, in terms of fumgloyability and
rehabilitation, are such that every possible altime should be made
available. This has a particular significance ftiose young people who,
through no fault of their own, have suffered thegite of abuse, neglect and
poor parenting that might call for care and protiect intervention or that
might otherwise heighten their risk of driftingondriminal behaviour.

For those who do become the subject of interesioty DoCS and Juvenile
Justice, the case for extensive joint intervenimmtuding Health is
compelling.”

The Wood Report recommended that given the oveesgptation in the adult
criminal justice system of offenders with a histofybeing in state care, every
alternative should be explored so as to prevemdram in care entering the juvenile
justice system in the first place. Children in care at much greater risk of entering
the juvenile justice system and research arounavtitlel consistently demonstrates
that by entering the criminal justice system akilldhe risk is much greater that the
child will enter the adult criminal justice system.

The 2010 Independent Strategic Review of the NSW vanile Justice
System

In 2010 an independent review of the NSW juvenikige system was releaséd:
Strategic Review of the New South Wales Juverste@System — Report for the
Minister for Juvenile Justice.

The Review notes the high correlation between jieerifending and a history of
being placed in care and identified the followirtgldional well-recognised risk
factors for juvenile offending:

» disengagement from education
» criminal lifestyles and associates
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» alcohol and other drug misuse

* accommodation problems, relationship problems ohioly family
dysfunction, mental health

» intellectual disabilities, and

» lack of structured leisure and recreational pussuit

The Review found that time spent in a remand figdsi the ‘most significant factor

in increasing the odds of recidiviérhlt also found that remanded detainees often feel
isolated or as if they have already been foundyuadding stress on family
relationships and disruption to education for yopegple. The Review states,

“Excessive use of remand can result in overcrowdifrdgtention centres and
unsatisfactory conditions for detainees. Internasibresearch shows that
custodial remand should be used as a last resattiail should be granted to
youth wherever possible

The review recommended eefnvestmeritby government in the juvenile justice
system to divert funding away from building juvenjlistice detention centres to
evidence-based prevention and early interventiognams and services for local
communities. This is obviously a very sensible ps@a) because research around the
world has consistently found that detention exeotspecific deterrent effect on
juveniles® Further, as stated in the Review, time spent tardion is the most
significant factor in increasing the odds of regidm”

The link between child maltreatment and adolescentffending

In a recent paper,The link between child maltreatment and adolesoéending:
systems neglect of adolescéRtslistinguished developmental psychologist, Dr Judy
Cashmore AO, states that the link between childneetiment (abuse and neglect) and
adolescent offending is well established and theitet is now “significant evidence”
that thetiming of this maltreatment matters. She notes that vihéamajority of

abused and neglected children do not offend, & lamgnber of children who do

offend have experienced abusive or neglectful adéguate parenting.

Dr Cashmore states that,

“The consistent finding has been that young pewiese maltreatment
persists from childhood into adolescence or thattstin adolescence are
much more likely to be involved in crime and thesjule justice system than
those whose maltreatment was limited to their ¢tiutt (Jonson-Reid &
Barth, 2000; Smith, Ireland & Thornberry, 2005; ®tet, Livingston &
Dennison 2008; Thornberry, Ireland & Smith, 2001).

Dr Cashmore notes various studies which have Iggtdd the significance of
“transitions” in children’s exposure to maltreatrhand their subsequent likelihood of

" Justice Policy Institute, The Dangers of Detentibine Impact of Incarcerating Youth in Detention
and Other Secure Facilities

® The specific deterrent effect of custodial pensltia juvenile offendindOCSAR; July 2009

° Published irFamily Matters Australian Institute of Family Studies, 2011 ks3lo. 89 at p. 31
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offending. These transitions include the periodrgtist before a child’s transition

into primary school and later from primary schamkecondary school. These are
periods which cause stress and uncertainty fod@ml and their families and if
maltreatment occurs at these times, this may hitigechild’s ability to negotiate
such transitions successfully. Children who straggith these transitions
(particularly the transition from primary to secang school) are more likely to have
difficulty in their academic performance and inithgeer relationships, increasing the
likelihood that they will experience bullying ancheol failure. Dr Cashmore states,

“These experiences will, in turn, exacerbate thaegléerm negative
consequences associated with child maltreatmeat8t et al, 2008) and
increase the likelihood of anti-social behaviouoplems and offending. On
the other hand, if abused children are able to gerf well at school and are
positive about being there, they are less likelgrigage in offending
behaviours (Zingraff, Leiter. Johnsen & Myers, 194

Dr Cashmore states that there are other non-norentéinsitions for some children
who have been maltreated that also increase thefrisffending. Several studies
have shown that placement in out-of-home care dsuible risk of subsequent
offending Ryan & Testa, 2005; Stewart et al; 200@articularly if this occurs during
adolescence and involves placement in a group l{Byen et al, 2008 It has been
found that it was not being placed outside thembadhat made children in care more
likely to be involved in crime, but the stabilitp@d number of their placements.

Other studies have also reported a link betweerepiant instability and offending
(Jonson-Reid & Barth, 200®unyan & Gould, 198%utRyan and Testa (2005)
found that this was significant only for males. 8a€h has found that three or more
placements double the risk of offending but onlyrfales; for females, any
placement, not instability, increased their rislotiending Widom 1991).

Dr Cashmore also found that once children in cezarevolved in the juvenile justice
system, there is evidence from various jurisdictitmat they are also likely to receive
more punitive treatment because of their in-caaitust She states that children in care
“are more likely to be refused bail because of #ok bf appropriate supervised
accommodation, because of their lack of commuigisyand support from their
families and because it seems that magistratesassperhaps with some
justification, that they are safer in custody th@anthe streets(Developmental
Consortium, 1999

Dr Cashmore states that the final transition tloatng people make in care —in
leaving care — may also make them vulnerable tolu@ment in the criminal justice
system, and if it occurs after the age of 18, thieythen subject to the adult rather
than the juvenile justice system. A recent Ausaralieport indicates that a large
proportion of young people leaving care (60%) aiag so without a leaving care
plan and with inadequate support in terms of accodation, employment prospects
and sources of social and emotional suppgorééte, 2011

How do we address the problem of ‘cross-over kids'?

12



It is essential that young people at risk of beegnilife course’ offenders are

identified early in their life course by the usesoiind assessment tools and that there
is a co-ordinated agency intervention. A “silo” apgch with limited information
sharing between agencies such as education, headila) welfare care and protection
and police willprevent early identification.

Dr Cashmore states in her paper that children &d roé care who move into the
juvenile justice system are arguably neglecteddiip khe child protection and
juvenile justice systems. She notes that Austral@g with other English-speaking
common law jurisdictions (England, Wales, Canadathe US), has adopted a
‘justice model’ for dealing with juvenile offenderghereas in the Scandinavian
countries (Sweden, Denmark, Norway and Finland)%ewtland young offenders are
dealt with in a system of justice that is gearedtiydowards social services with
incarceration as a last resort. The aim in thesdfase’ processes is to understand
why children are offending and what their needsiader to try to divert them

from the offending pathway. The focus is much numeheir ‘needs’ rather than their
‘deeds’.

In Sweden the age of criminal responsibility isygars, and the standard procedure
for prosecutors or criminal courts that come imtatact with delinquent youth is to
refer them to social services without any legaksans being imposed.
Approximately half of young people between 15 a@d/@ars of age arrested for a
criminal offence are sentenced to care throughaited social services agency. In
2009, of the young people referred to social sessfor intervention, only a minority
(14%) were placed outside of the home; the remawweee provided with in-home
services. In addition to young offenders, the dathdd welfare system in Sweden is
also charged with intervening when young peoplpldisother problem behaviours
such as aggression, substance abuse and schol@msob

The juvenile justice system in New Zealand

In New Zealand, approximately 80% of youth offersdeare diverted away from the
court system without charge and most do not rendff&ection 208 (a) of the
Children, Young Persons and Their Families 2889 (NZ) provides that everyone
exercising powers under the Act shall be guidethleyprinciple:

“that, unless the public interest requires otherwisaminal proceedings
should not be instituted against a child or youegson if there is an
alternative means of dealing with the matter.”

Minor and first offenders are diverted from progemmuby means of an immediate
(street) warning. Where further action is thougttessary, the police can refer
juveniles to the Police Youth Aid (a specialisttudealing only with juveniles) for
follow-up — for example, a warning in the preseat#e parents. Youth Aid may
also require an apology to the victim and giveytbeng offender an additional
sanction (for example, some work in the communiMany diversion programs are
run by the police themselves. In New Zealand:

* 44% of young offenders are dealt with by warnings
* 32% by Police Youth Aid diversion,
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* 8% by direct referral to a Family Group Confere(f€éC), and
* 17% by charges in the Youth Court followed by a FGC

With the exception of very serious offences, yooffgnders in New Zealand under
14 years of age are dealt with on the basis thataad protection issues are the
primary cause of the offending. They are dealt witthe Family Court and cannot be
charged in any criminal court. In other words d&finition the vast majority of
offending by an under 14 year old is seen as befiragcare and protection origin.

In New Zealand, after 14 years of age, a youthnofée can be charged in a criminal
court. But, even then, all offenders are referced EGC. FGCs are described as “the
lynch pin” of the New Zealand youth justice systéi@Cs take a restorative justice
approach to juvenile offending and involve partatipn by the young offender and
their family together with the victim and their fdynin the decision-making process
to reach a consensus on a ‘just’ outcome. Whegetacplar case has care and
protection issues, it may be referred to a CareRantection FGC. After referral to a
FGC, the criminal charges are adjourned and thagyodfender may ultimately be
discharged absolutely. Further, following a Caré Brotection FGC the care and
protection issues relating to the young offendey trareferred to the Family Court
and the criminal charges will be adjourned by tloaitti Court pending finalisation of
the proceedings in the Family Court.

Like Australia, indigenous young people in New Zeal are grossly over-represented
in the youth justice system. Maoris comprise appnately 50% of the children and
young people apprehended by police. (Maoris corafdi6 of the New Zealand
population). In Maori custom and latikanga o nga hardthe law of wrongdoing), is
based on notions that responsibility is collectather than individual and that redress
is due not just to any victim but also to the wics family. Understanding why an
individual had offended was also linked to thisiowtof collective responsibility.
Accordingly, when dealing with cases involving adviayoung offender, the FGC
includes the participation of the families of btile young offender and of the victim
as well as community members.

In dealing with youth offenders at a FGC, it isiaaportant statutory requirement in
New Zealand that the young offender is held acathlatfor their offending
behaviour while appropriate consideration is gitetheir needs. The FGC may
recommend that the young offender write an apoletigr to the victim, carry out
community work and/or be required to make a payrmént¢paration or that there be
restitution of property. In relation to a courtegd FGC, upon receiving the
recommendations of the FGC the court will deterntieeappropriate disposition of
the case.

Koori Courts and Youth Drug Courts

In her paper, Dr Cashmore notes new initiativeAustralia and other countries
including therapeutic or problem-solving courtsttp@vide alternative approaches
especially for Indigenous young people (Koori Cstuint Queensland and Victoria)
and youth drug courts such as the Youth Drug amdi#dl program within the NSW
Children’s Court. However, Dr Cashmore states,
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“While the window may not be closed to interventiois,considerably more
difficult and more expensive to intervene whendheve been established
offending behaviours among adolescents. As yet ties been no
coordinated program to deal with young people wfiera while in care (or
soon after leaving care) nor those who have bedtreagded and offend

The Florida Juvenile Justice Model — Miami-Dade Couaty

It has been found that interventions tailored ®hrticular background and needs of
the individual juvenile offender rather than the w$ ‘generic’ intervention

programs, have far greater successes. The Flandgaile Justice Model in Miami-
Dade County, Florida, has had remarkable succegsiethe use of individualised
intervention programs. In the model’s first tenngeaf operation (since the late
1990’s) there has been:

* adecrease in juvenile arrests by 41%;
* adrop in the juvenile detention population of 6G&l
* a 78% reduction in re-arrest.

These impressive results have been achieved thicaligiboration of various State
and County agencies and the development of sixvatne, targeted and customised
diversion programs. The agencies involved includesdile Justice, the State child
protection agency, the State Attorney’s Office, IRuSchools, Corrections and courts
administration.

Juveniles patrticipate in an individualised collentof community-based programs.
Participants may be referred to a diversion progugon arrest or by the courts. All
the programs are monitored and supervised by etlailinical team. Diversion
services cost only $1,749 per juvenile while datentosts $3,491 per juvenile.

A diversion program may include:

» victim/offender mediation;

» social skills enhancement;

* restitution coordination;

e community service work, and

» referrals to family and individual counselling, pbg educational groups and
substance abuse counselling and treatment.

ThePost Arrest Diversion Program(PAD) has been particularly successful. This
program is an alternative arrest processing progrvaere juveniles do not enter the
traditional juvenile justice system. The prograravpdes intervention at the earliest
point of entry, identifying risk factors and appigia personalised diversion program
that addresses the issues of the child — incluiedamily — and not only the offence.

From 2000 to 2007, 10,548 arrested juveniles wereriegd from entering the formal
juvenile justice system under the PAD program. Assalt, Miami-Dade County
made a saving of $47 million by keeping those &eckgiveniles out of the court
system.
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United States NCJFCJ guidelines for juvenile courts

In her paper, Dr Cashmore refers to a model whashideen widely adopted in the US
which provides a coordinated program in relatioorwss-over kids in particular. The
aim is to deal with both ‘needs’ and ‘deeds’. ©3@he US National Council of
Juvenile and Family Court Judges (NCJFCJ) prodgoétklines for juvenile
delinquency courts of excellence, emphasisingalesaf judicial leadership and case
management of these matters. This is similar todleeof the judicial officer in youth
drug courts in Australia, but more extensive.

Among the 16 key principles of the Model Delinqug@ourt, for example, are the
following:

» Juvenile delinquency court judges should engagedicial leadership and
encourage system collaboration

» Juvenile delinquency courts and juvenile abuseragiect courts should have
integrated “one family-one judge” case assignments

* Juvenile delinquency system staff should engagenpsuand families at all
stages of the juvenile delinquency court procesnttmurage family members
to participate fully in the development and implertagion of the youth’s
intervention plan

* The juvenile delinquency court should engage theasicand other community
support systems as stakeholders in each indivighugh’s case

* To be most effective in achieving its missions, jthesnile court must both
understand the role of traumatic exposure in theslof children and engage
resources and interventions that address chilanasia stress.

Under these model juvenile court processes, theryidg philosophy in dealing

with ‘cross-over kids’ in particular is to deal withe child’s needs and deeds as one,
holding young people responsible for their behavimit taking into account and
responding to their needs and trauma by ensureighley have the necessary support
and services around them and their family.

Since the publication of the Juvenile Delinquenaydslines by the NCJFCJ, they
have been adopted by a number of juvenile courtaiginout the United States.

Multi-systemic therapy — the Intensive SupervisiorProgram in NSW

Research of the Washington Institute of Public&odihows that family based
interventions are proven to have the greatesttedieceducing juvenile delinquency
and re-offending. In May 2008, the Intensive Su@on Program (ISP) was
launched in NSW by Juvenile Justice. The prograanfamily-treatment model based
on the multi-systemic therapy model (MST). MST nisiatensive family and
community based treatment program that focuseb®erttire world of chronic and
violent juvenile offenders with serious behavioyedblems — their homes and
families, schools and teachers, neighbourhooddrardis. In the home and
community, MST provides service delivery basedrenfamily’s needs and therapists
are available 24 hours a day, seven days a weekulfimate aim is to develop the

16



parent/caregiver’s skills to help the young pensuce their problematic behaviour
and to strengthen the family’s natural support oekwlLength of treatment usually
ranges from four to six months. By working with @ats, teachers and others, MST is
said to aim to restructure a young person’s ecology to suppastsocial

development and decrease delinquent behaviour

Evaluations over 10 years in other jurisdictiongehshown consistent reductions in
re-offending. MST is currently being used in ovBrRates in the United States and in
eight other countries including Canada, Denmag{aird, England, Sweden,
Netherlands, New Zealand and Norway.

The ISP in NSW targets serious and/or repeat yofilegders aged between 10 and
16 years of age who are assessed as being at mawhigh risk of re-offending or
incarceration. This target group represents 60%oahg persons who come under the
supervision of Juvenile Justice in NSW. Under ® the court must make a final
order directing that Juvenile Justice superviseytheng person. Juvenile Justice in
carrying out that supervision will then consideratiter the young person is eligible
to enter the ISP. Entry into the ISP is conditiamabn the young person’s parents
consenting to entering the program.

The ISP program in NSW has been established indeations: Newcastle and
Western Sydney. The ISP team consists of trainactielns, a clinical supervisor and
an Aboriginal team advisor who work systematicallth each young person on an
individual, family and community level. The Abonmgil team advisers work with
clinicians, families and community agencies to easuaterventions are best matched
to the needs and strengths of Aboriginal youngnaofées, families and communities.

The ISP team meets with young offenders and theilfes in their home to provide
caregivers with the skills and resources to inddpatly address antisocial behaviour
as well as support their child to successfully adja family, peer, school and
neighbourhood demands. The ISP team also worksseithol teachers, principals,
and police to develop positive inter-agency linkatthelp families and young
offenders access appropriate services.

The intended results of the ISP include a redudtiae-offending and incarceration, a
reduction in substance misuse, improved family fi@ming, decreased behavioural
problems at home, increased school attendancetakeaipf training and employment
opportunities, improved caregiver discipline preesi and increased association with
pro-social peers.

In ISP the worker contracts with the young persealer to agree to a number of
strategies to deal with their current situatione Tbcus on the family and the
community, rather than solely upon the young persoa change from traditional
approaches.

In 2010/11, 37 (85%) of the 44 families enrolledsssfully completed the ISP.
During the year, 12 (80%) of the 15 Aboriginal féies enrolled completed the
program. In May 2010, the Minister for Juveniletitessaid that,

“preliminary research has shown a 60 per cent dropffending by young
people during the program and 74 per cent during $kx months after
completing the program. Further, preliminary datathe Multisystemic
Therapy Institute as of December 2009 shows thaieB€ent of caregivers
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had acquired the appropriate parenting skills nesaeyg to handle future
problems; 78 per cent had improved family relatiansl 70 per cent had
improved support networkg®

BOCSAR is currently conducting an evaluation of 8B in NSW. The Evaluation
Report is due to be released in late 2012.

The NSW Youth Drug and Alcohol Court program

The NSW Youth Drug and Alcohol Court (YDAC) programmmenced in July 2000
in response to recommendations from the NSW DrugrSit held in 1999. The Court
was established to address the needs of youngdeffetetween 14 and 18 years of
age who have alcohol and other drug problems. & is not a separate court but
a program conducted by specialist Children’s Magiss within the NSW Children’s
Court.

The aim of the YDAC is to divert young offendersrfr further drug use and re-
offending by providing specialist assistance iruenber of aread’he YDAC is an
innovative pilot program within the criminal justicystem. Like the NSW Drug
Court (for adults), the YDAC program is a probleotvgg court reflecting the
principles of therapeutic jurisprudence.

Under the YDAC program, offenders are offered tphpastunity to participate in an
intensive program of rehabilitation before beingteaced. In a six-month program
participants undergo detoxification and rehabilitat attend educational and
vocational courses, and appear regularly througtiaitperiod before the YDAC for
what are called “report backs”. Various health rseeftthe participants (for example,
dental) are met whilst they are on the program.

Evaluations to date indicate that the program i8rntasuccess with the very “hard
end” of juvenile offending and offenders. The YDA€gram seeks to address
criminal offending by providing holistic and systerhealth and welfare interventions
for the young person. It is well recognised thaedgagement from education and
employment are high risk factors for reoffendingeTYDAC program is an

integrated and collaborative initiative, which lgatogether the elements of the
juvenile criminal justice system with various gawerent and non-government
adolescent service providers.

‘Need’ v ‘Deed’

In addressing the problem of ‘cross-over kids’ (amtked of all children and young
people with welfare concerns) in the juvenile jostsystem, a tension exists between
an appropriate criminal justice response to therafing behaviour of the young
person (and its effects on victims and the commyyiaihd an appropriate welfare
response to that offending behaviour.

1 NSW Legislative Assembly Hansard; 19 May 201023077
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As the research shows, most serious young offerdees a background of childhood
and/or adolescent abuse and neglect, dysfunctionimmany cases, severe
deprivation. On the one hand, we see these youagdsrs as vulnerable victims
themselves in need of help. On the other hand; diffeinding (often serious
offending) creates damaged victims (including h&orthe community) and demands
accountability. Judge Andrew Becroft, the Princidalith Court Judge of New
Zealand, states that these conflicts raise two rtlapbquestions which should
dominate debate on youth justice:

1. When and on what basis should offences comntigegbung people be seen
primarily as a result of care and protection issegsliring resolution through
care and protection interventions and in some déseagh family and care
courts. Further, when and on what basis shoulchoffe be dealt with as
intentional breaches of the criminal law by autooos) responsible
individuals requiring resolution in the criminalwsts? If the matter is dealt
with in a criminal court does it raise a seriosk f criminalising what is
essentially a welfare issue?

2. At the stage the juvenile comes before the caincourt, to what extent
should any underlying care and protection issuasrttay have contributed to
their offending be addressed by sentencing ordexenn the criminal court
rather than by orders made in the care and familyts? Addressing such
issues by sentencing orders in the criminal cdegpecially to the extent
necessary to resolve them) runs the risk of “widfiag” and prolonging the
justice response and compromising the importartesemg principle of
proportionality of response.

In relation to the danger of inappropriately “weiéing” the response to juvenile
offending, Dr Cashmore in her paper raises a niotawtion about the welfare
approach in Finland where it has resulted in a mhigher number of young people
being accommodated within mental health institigion‘reformatories’ Ritts &
Kuula, 20035.

The risk of ‘criminalising’ children and young people in care

A recent study was conducted by Katherine McFarlanem Care to Custody:
Young Women in Out-of-Home Care in the CriminatidasSysterit. In the study
111 NSW Children’s Court criminal files were examtn The study found that:

» over one-third (34%) of the young people appeadoeigpre the Children’s
Court were, or had recently been in OOHC, and

» afurther 22.5% were identified as being “extremidgly” to be in care in the
near future (this identification was carried outeb@hildren’s Magistrate,
Juvenile Justice records, lawyers’ submissionsather documentation).

The study focussed particularly upon young womening before the Children’s
Court and found that:

122 Current Issues Crim Just 345 2010
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* young women in care were aged from 11 years thradgyears of age at the
time of their offence.

* many had been refused bail, or had bail conditiommsed which proved to
be too onerous to meet, resulting in them spengangpds in juvenile
detention on remand.

» they shared a common background of homelessnessbandonment, with
periods in refuges and on the streets, group hamesletention centres.

* most offended in the company of others, generdablyngs, cousins or other
residents of welfare group homes.

The study also found that the most common chargeght against a young person in
care ismalicious damage to property usually inflicted on property belonging to the
care home where the young person was residingelstudy’s sample, approximately
half of the males and females in care were faduegcourt for property damage
offences and similar offences - all committed istéw care or against the group home
or other ‘specialist’ facility in which they livedin contrast, none of the female non-
care cohort and very few of the male non-care ddiemt been charged with such an
offence.

The study notes with concern the widespread ugeoup homes of the criminal
justice system to modify the behaviour of youngglean care. It is the experience of
the NSW Children’s Court that the police are towofcalled in to deal with
behavioural problems of children in group homekeaathan attempts being made
within the group home to deal with the problem tlyle appropriate behavioural
management techniques. One court file in the shadgd that the police had been
called in order to teach the young person thatgekiehaviour — putting several small
holes in the wall of her room after an argumenhwitcarer — was unacceptable.

In her paper, Dr Cashmore also refers to the irgp@ate use of the juvenile justice
system to address what are essentially behavipurhlems of some young people in
care. She states that children in care (espegedlyp homes) are also more likely to
come into contact with the police as a result efrtbehaviour. While children in their
family home may cause damage or threaten harmgaraand whilst being upset,
their difficult behaviour is generally dealt with ihe family. When a child is in care,
however, staff or carers, instead of implementiaavioural techniques, may resort
to calling the police to manage their behaviouadiag in many cases to charges
being laid and the child going into detention beseaaf lack of suitable bail
accommodation.

A further problem for young people in care residimgroup homes is the high
turnover of staff/carers. This makes it very difficfor the young people to develop
secure and stable relationships with a caregiveciwis essential for rehabilitation
interventions to be effective.
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Some conclusions

In conclusion, | would suggest that a fair and jusenile justice system requires at
least the following:

1.

A police force trained in the principles of ju¥e justice and committed to
diversion of young offenders from formal court peeses wherever possible.
Leadership must come from the top of the policedor

That in responding to youth offending we recsgrthat while addressing
welfare issues which have contributed to offendiurgstill hold the young
offender accountable for their offending behaviour.

That our response must be a balanced respodgbatnve should ensure that
we avoid the criminalisation of young people whigre real issue of concern
is a welfare issue and not a criminogenic one.

In that balanced approach we should also alhadwelfarising’ of the
response to the extent that the welfare resporsdisproportionate response
to the criminal offending.

That child protection agencies must play a iolihe juvenile justice system
and not abandon young offenders with serious weelfancerns who have
entered that system.

In relation to the last point, Dr Cashmore referbeér paper to the need for child
protection agencies to become or remain engagédjwvienile offenders with
significant welfare needs. She concludes her paper:

“Maltreated adolescents across Australia need eartgrvention and support,
in part at least to try to reduce the risk of thkiter offending. We need to
understand how many children in care are involvedffending and what
interventions and services are successful in priavgtater offending
(Jonson-Reid, 2002, 2004), especially for maltréateildren and
adolescents. It seems very likely that some prerenteasures are working,
but we have little information about who these wiorkand under what
circumstances. It is important to build this knogde and to increase the
focus on adolescent and child protection, on thdeustanding that
intervening early means intervening early in théhpaay as well as early in
life. The window for effective intervention, espégiin relation to offending
behaviours, is not closed after early childhooauth it is likely to be more
expensive to intervene at later ages. Cruciallgtesparental responsibility for
children and young people in care must not stopedhey have offended and
become troublesome as well as troubled.”
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