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POLICE v LAH

The defendant young person has pleaded “not guilty” to assaulting Sergeant Keegan and Constable Simmonds in the execution of their duty, not guilty to resisting Constable Hands in the execution of his duty, and “guilty” to using offensive language on railway land, an offence under regulation 13(1) of the Rail Safety (General) Regulation 2003.

The incident which led to the charges arose at Town Hall Railway station at about 11.50pm on 1 March 2003, when Sgt Keegan, together with Constables Simmonds and Hands, approached the young person to speak to him about using offensive language near the ticket barriers.  Sergeant Keegan’s statement sets out the conversation between himself and the young person, during which it is apparent that the young person continued to swear.  One thing led to another, and the young person was arrested, and thereafter the young person is alleged to have behaved violently, leading to the charges before the court.

At the outset of the hearing Mr Conlon, who appears for the defendant, advised the court that he would be objecting to the admission of part of the evidence of the police officers, as that evidence should be rejected under s 138 of the Evidence Act 1995 as it was obtained improperly or in consequence of an impropriety.  Accordingly, the court embarked upon a voire dire as to the admissibility of that evidence, and this judgment will deal with that issue.

No evidence was called by the defence on the voire dire, and the evidence of the prosecution reveals the chronology of the incident was as follows:

1. The young person was using offensive language on railway land.  It is not suggested that it was used towards the police officers.

2. The young person was spoken to by Sergeant Keegan about using offensive language, during which conversation he continued to swear.

3. Sergeant Keegan told the young person to stop swearing or he would arrest him.

4. The young person apologised.

5. Sergeant Keegan asked the young person for his name and address so an infringement notice could be issued.  It was Sergeant Keegan’s intention to post an infringement notice to the young person within 7 days.

6. The young person swore again.

7. Sergeant Keegan warned him again.

8. The young person apologised, saying “sorry”.

9. The young person was asked if he had any ID, to which he replied “no”, however his details were obtained from documents in his wallet (which was apparently produced in the search (see below).

10. The young person was then searched, whereby he was required to empty his pockets.

11. The young person’s backpack was searched by Constable Simmonds.

12. The young person swore again, saying “fuck off” and “Get fucked cunt you cunts always pick on me”.

13. The young person was arrested for offensive language.

14. The young person refused to go with the police, whereupon Sergeant Keegan and Constable Simmonds took hold of his arms.  The young person began pushing and pulling with his arms, and thereafter struck Sergeant Keegan to the shoulder with a clenched fist, struck Constable Simmonds to the chest with his left fist, and struggled with all three officers, including constable Hands.

15. The young person was forced to the ground with the assistance of other officers, and handcuffed.

He was then taken to the City Central Transit Police Office, and ultimately summonsed to court for the four offences.

Section 138 of the Evidence Act 1995 relevantly provides:

Evidence that was obtained 

(a)improperly or in contravention: of an Australian law; or

(b)in consequence of an impropriety or of a contravention of an Australian law:

is not to be admitted unless the desirability of admitting the evidence outweighs the undesirability of admitting evidence that has been obtained in a way in which the evidence was obtained.”

As to whether s 138 can or should be applied to situations where the alleged crime and the evidence of that alleged crime flows from the consequences of an illegality or impropriety was the subject of considerable argument in this case, and it would be fair to say that the authorities on this point are not all of one voice.

I do not propose to analyse those authorities in detail, as the authorities are not in conflict in the particular factual circumstances of this case.  The situation regarding the case law can be summarised in this way:  The factual circumstances of this case have considerable accord with the factual circumstances before Mr Justice Smart in DPP v Carr [2002] 127 ACR 151, wherein His Honour found that an ill advised arrest led to evidence of assault and intimidation being obtained.  Then in DPP v Coe [2003] NSWSC 363 Mr Justice Adams declined to follow all that was said by Smart J in Carr, when confronted with the disproportionate and serious conduct of the defendant in that case, which, even if the was “obtained” by the constable’s conduct, the constable’s conduct was not the cause of that disproportionate and violent reaction of the defendant.

Interestingly, the judgment of the Court of Criminal Appeal in R v John Rondo [2001] NSWCCA 540 is not referred to in either Carr or Coe, yet in Rondo Spigelman CJ referred to a causation test.  Rondo concerned the finding of money and drugs (that is, “real evidence”, as apart from evidence of further conduct) after an illegal search of a motor vehicle.

The Chief Justice said: 

“5. Similarly, when his Honour came to undertake the balancing exercise under s138 with respect to the evidence found at the home, his Honour did not have in mind the fact that that evidence was obtained "in consequence of" the contravention of s357E constituted by the act of stopping a vehicle. There is a clear chain of causation between the contravention of s357E and the obtaining of the evidence at the home which satisfies the "in consequence of" requirement of s138.

6. When undertaking the balancing exercise under s138 with respect to the evidence at the home, his Honour did have in mind the contravention of the law in the issue of the search warrant. His Honour did not, however, have in mind any contravention with respect to the detention warrant. It was during the period of detention as extended under the warrant, that a number of steps in the chain of discovery of the evidence at the home occurred. In this regard also I am of the view that the evidence was ‘obtained’ "in consequence of … a 

contravention of an Australian law", namely, the provisions of Pt 10A of the Crimes Act 1900.”
The facts before this court are that a 15 year old boy is spoken to for swearing on railway land.  The offence is a breach of a regulation, which provides:

“13. Conduct generally 

(1) A person must not on any train, on any railway land or on any part of monorail works wilfully: 

(a) use offensive language, or 

(b) behave offensively, or 

(c) (Repealed) 

(d) spit. 

Maximum penalty: 10 penalty units. 

(2) A person must not on any train, on any railway land or on any part of monorail works wilfully put his or her feet, or either of them, on a seat. 

Maximum penalty: 5 penalty units.”
So the criminal offence in this case is at the lowest level - it only carries a monetary penalty, and certainly does not provide for any custodial sentence or even the option of community services hours, which is available for offensive language under the Summary Offences Act 1988.

Sergeant Keegan, in his evidence, told the court that he was aware of the special legislative provisions which relate to juveniles.  He testified that he knew of the requirements of the Young Offenders Act 1997, whereby under s 7 of that Act the least restrictive form of sanction is to be applied to a child who is alleged to have committed an offence.  Sergeant Keegan also told the court that he was aware that a warning could be given for offensive language, which of course is a presumptive entitlement under s 14 of that Act.  He said he was also aware of the entitlement to a caution under the Young Offenders Act 1997, and knew that such action was for a Specialist Youth Officer to determine.

The sergeant also expressed an understanding of the Children (Criminal Proceedings) Act 1987, which encourages the use of summonses and court attendance notices as apart from arrest and charge.

Yet, despite this knowledge, Sergeant Keegan ended up arresting the young person for this regulatory offence within a minute or two of their first interaction.  So ostensibly all of the considerations of the Young Offender’s Act 1997, the Children (Criminal Proceedings) Act 1987 and police procedure regarding juveniles were considered and rejected within that short space of time.  And of course this arrest was made when the officers had the details of the young person, verified by documentation in his wallet, which would facilitate the issue of an infringement notice, a summons or a court attendance notice.

The use of arrest, especially for juveniles, was referred to by Barr J in DPP v CAD [2003] NSWSC 196, when His Honour said:

“7. The law about the arrest of and the commencement of criminal proceedings against persons, especially children, for minor offences is uncontroversial. Arrest should be reserved for circumstances in which it is clearly necessary: Lake v Dobson Supreme Court of New South Wales, Court of Appeal, 19 December 1980 unreported. It is inappropriate to arrest when service of a summons will suffice: Fleet v District Court [1999] NSWCA 363. It is inappropriate for powers of arrest to be used for minor offences where the defendant’s name and address are known, where there is no risk of his departing and where there is no reason to believe that the summons will not be effective: Daemar v Corporate Affairs Commission Supreme Court of New South Wales, Court of Appeal, 4 September 1990 unreported; Director of Public Prosecutions v Carr [2002] NSWSC 194.

8. These principles apply all the more when any person suspected of having committed an offence is a child. Although it makes no reference to arrest and does not purport to limit the powers of arrest in a proper case, s 8 Children (Criminal Proceedings) Act provides that a criminal prosecution should not be commenced against a child other than by summons or attendance notice.”

To make matters worse, two police officers have also searched the young person without any proper grounds.  Despite forming a suspicion that the bulge in the young person’s pants was a beer bottle (and therefore not an item which would justify consideration of a search), Sergeant Keegan searched the young person by requiring him to empty his pockets.  This was then followed by Constable Simmonds searching his backpack, again with no reasonable cause at all.

The police officers maintain that the arrest became necessary because of the continued offending of the young person - that the young person continued to use offensive language, and there was a need to prevent that continuing offence.  However it is quite clear from the evidence called by the prosecution that the further swearing that led to the arrest only came after the young person had been subjected to the searches of his person and his backpack by the officers, and at a time when they had his particulars.

The test under s 138(1)
Turning firstly to the issue under s 138 subsection (1), where the defence initially bears the onus, the question as to whether evidence of actions which follow in time after an impropriety can satisfy the test of being “obtained” was specifically addressed by Smart AJ in Carr, and in very similar factual circumstances to those in this case.  At paragraph 63 and onwards His Honour said:

“63.….Can s.138(1) operate to render inadmissible evidence obtained of the commission of further offences following an improper act or omission by the police such as an ill-advised arrest as to an earlier offence and/or the withholding of medical treatment. A number of situations may arise. The person arrested may in a state of anger at his ill-advised arrest commit a serious crime, for example, attempted murder or maliciously inflict grievous bodily harm with intent to do so. In such a case, the evidence of those 

subsequent acts would be admitted. On the other hand he may commit a relatively minor crime such as a mild assault or resist arrest.”

And further: 

“68. I would read the remarks of the magistrate as being confined to the facts of the present case. They should not be applied more broadly. The magistrate was dealing with the well known trilogy of an ill-advised arrest where a summons should have been employed, resist police and assault police and, as so often happens, the utterance of coarse threats by a moderately intoxicated man. This is not an unusual sequence of events. They are closely related and interconnected. However, if the offences were moderately serious to serious and disproportionate to an ill-advised arrest it would not be possible to contend that the evidence of such offences was obtained in consequence of an impropriety. A question of degree is involved. This is not completely satisfactory as it does give rise to debate at the margins. 

69. Section 138(1) contains a threshold which a defendant (party) must cross before the court proceeds to decide whether the desirability of admitting the evidence outweighs the undesirability of admitting evidence that has been obtained in the way in which the evidence was obtained.

70. I have found Grounds 5 and 6 hard to resolve and my mind has fluctuated. Not without considerable doubt I have concluded that on the facts as found by the magistrate he was entitled to reach the conclusion which he did. All the offences were closely related and interconnected and at the lower end of the criminal scale. The offences and the evidence stemmed from the ill-advised and unnecessary arrest. A narrow construction should not be given to s.138(1)(a) and (b) nor one that is unduly broad. This is not the kind of case to apply the "but for" test except in the restricted way outlined above.” 
In the case before me I am satisfied that the evidence subject to objection was obtained in consequence of the impropriety of the ill advised and unnecessary arrest of the young person.  In fact, the factual circumstances of this case include additional factors which are influential - the age and statutory vulnerability of the defendant, the statutory protections to which he was entitled, and the conduct of two unlawful searches.

In DPP v Coe Adams J expressed reservations for the causal link test referred to in Carr:

“24. It will be seen from the above discussion that Smart AJ considered that "obtained" was the practical equivalent of "caused" or "stemmed from". For the reasons that I have given, I am, with the greatest respect, unable to agree with this interpretation. The word "obtained" is in ordinary parlance and should not be unduly or artificially restricted: Haddad & Treglia (2000) A Crim R 312 per Spigelman CJ at [73] but it cannot apply more widely than circumstances which fairly fall within its ambit. Where "real evidence" is indeed obtained as a result of impugned conduct, then the case would, of course, come within the purview of the section, even if the conduct was not undertaken for the purpose of acquiring the evidence. Where, however, the evidence in question is that of offences which have been caused by the impugned conduct, it does not seem to me that the evidence will have been obtained" unless something more is shown than the mere causal link: the 

circumstances must be such as to fit fairly within the meaning of "obtained", almost invariably because the conduct was intended or expected (to a greater or lesser extent) to achieve the commission of offences. In some cases, of which Robinett and Carr may be examples, there could be such an expectation that offences will result from the impugned conduct that it will be reasonable to say, as an objective matter, that they were "obtained" by that conduct but these situations will be rare.” 
I note that Mr Justice Adams specifically recognises that the circumstances of Carr could provide a rare example of evidence falling within the section.

The considerations of s 138(3)
The next step in this case is to undertake the balancing exercise of section 138(1), and therein consider the non-exclusory list of factors set out in section 138(3). 

Section 138(3) provides:

“(3) Without limiting the matters that the court may take into account under subsection (1), it is to take into account: 

(a) the probative value of the evidence; and 

(b) the importance of the evidence in the proceeding; and 

(c) the nature of the relevant offence, cause of action or defence and the nature of the subject-matter of the proceeding; and 

(d) the gravity of the impropriety or contravention; and 

(e) whether the impropriety or contravention was deliberate or reckless; and 

(f) whether the impropriety or contravention was contrary to or inconsistent with a right of a person recognised by the International Covenant on Civil and Political Rights; and 

(g) whether any other proceeding (whether or not in a court) has been or is likely to be taken in relation to the impropriety or contravention; and 

(h)  the difficulty (if any) of obtaining the evidence without impropriety or contravention of an Australian law.”

The evidence of the assaults upon and resistance of the police officers is certainly both probative and important to the proceedings.  There is also no doubt that the allegations are of serious offences, in that police officers should not be subjected to assaults in going about their duty to protect the public.
Subsection (3)(d) requires consideration of the gravity of the impropriety or contravention.  That is another important consideration in this case, given that a young person has been searched and arrested when he should not have been.  And the young person has been so treated when he has been detected using offensive language, for which the maximum punishment is only a fine.

In relation to subsection 3(e), while the impropriety may not have been deliberate, it was certainly reckless.  There was no proper regard to any of the safeguards which should have prevented the incident becoming violent.  Regarding subsection (f), again, special protection is provided for children within the international covenants.

There is no evidence which would assist me in determining whether other proceedings are or are likely to be taken regarding the impropriety, and subsection (h) is not relevant.

Having considered the factors above, and in the light of the evidence I have heard, when the balancing exercise required under s 138 is undertaken the prosecution has failed to satisfy me that the evidence of the alleged assaults and resistance should be admitted.

