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1.“MT” is before the Children’s Court for sentence in respect of two extremely serious offences. He has sought to be admitted to the Youth Drug and Alcohol Court (“YDAC”) program.  

2.The YDAC program operates within the general framework of legislation applying to children charged with criminal offences, that is, the provisions of the Children (Criminal Proceedings) Act 1987. Its functioning is governed by Practice Direction 23 of the Children’s Court.  A person seeking entry to the program, which involves a remand for at least 6 months while the young person undertakes rehabilitative programs in the community, must satisfy various eligibility criteria and must also be assessed as suitable for the program by the Joint Assessment and Review Team. This young person has been assessed as eligible for the program, and that assessment is before me. No suitability assessment has yet been conducted as the prosecutor, Senior Sergeant Killen, has argued that I should exercise my discretion at this stage of the proceedings to exclude him from the program, that discretion being reserved in Clause 8.4(d) of the Practice Direction.  

3. Clause 8.4(d) provides:

“The YDAC magistrate may exercise his/her discretion to exclude a child who is eligible because:
…

the child’s offence(s) or history of offending is so serious that despite satisfactory completion of the YDAC Program, the child would still be sentenced to a control order.”

4. Although not expressly stated, the “control order” referred to in the clause, I accept, refers to a full time control order, rather than an order suspended under s33(1B) of the Children (Criminal Proceedings) Act – that is, a child should not be excluded on this basis if, at completion of the program, a suspended control order would be within the range of the sentencing discretion.

5. The clause requires me to make some prediction of the lower limits of the sentencing discretion. If a sentence involving some element of return to full time custody is still the only appropriate sentence even after completion of the program, then the young person should be excluded.

6. I have been referred to decisions in respect of sentencing for armed robbery offences, and in particular to the guideline judgment in R v Henry (1999) 46 NSWLR 346 and Regina v SDM [2001] NSWCCA 158 in respect of young offenders in particular. That decision makes clear that the decision in Henry has some applicability in relation to offenders under 18 years of age, subject of course to other sentencing principles such as those referred to by Giles JA in paragraphs 15 to 18. Also relevant for consideration is the decision of the CCA in R v Blackman and Walters [2001] NSWCCA 121.  The exercise of the discretion under clause 8.4(d) requires consideration of the lowest appropriate sentence for the particular offences taking into account the objective gravity of the offence, general principles concerning sentencing of young offenders and assuming in the particular young person’s favour demonstrated successful rehabilitation at the completion of the program.

7. In exercising the discretion it must be remembered that although the YDAC program is one which requires the young person to be admitted to bail for the duration of the program, and in that sense can be regarded as less onerous than a sentence of full time custody, nevertheless it is the most intensive form of community based supervision available within the juvenile justice system. A young person participating in the YDAC program will frequently be required to spend up to half their program in full time residential rehabilitation. Additional time may be spent in the program’s residential Induction Unit under 24-hour supervision. If permitted to live with family, or in supported accommodation, a young person on the program will frequently still be required to attend for daily supervision and programs to achieve identified outcomes as part of their program plan. Fortnightly report backs to the court team, including the magistrate, are required, and a participant may be directed to attend court more frequently. Only toward the end of a successful program will a young person generally be permitted to engage in independent employment or study, and even then an extremely close supervision regime will be maintained. The way in which the program is structured provides for very swift breach action to be taken where a young person is not complying with their program.

8. The program is a direct alternative to a custodial sentence, and the Practice Direction recognises that by excluding those young persons who are before the court for offences where there is no likelihood of a control order being imposed (Clause 8.4(c)) – of course, that provision excludes many young persons who may have drug or alcohol problems but for whom other sentencing options are available. The program will therefore only generally be appropriate for recidivist offenders, or offenders who may have little prior record but who are before the court for more serious offences.

9. The fact that a young person has committed a serious offence, and for many young people that may include an offence that would be dealt with on indictment if committed as an adult, will not of itself generally exclude a young person from participation. However, as has been put in this matter, commission of a serious offence when combined with an offender’s criminal antecedents, may have that result, enlivening the discretion set out in clause 8.4(d).

10. The YDAC program operates as a “Griffiths” type remand, for the purposes of rehabilitation, on the basis of participation in the program governed by the Practice Direction. Sentencing is adjourned under s33(1)(c2) of the Children (Criminal Proceedings) Act. That section is in relevantly identical terms to s11 of the Crimes (Sentencing Procedure) Act. Although it has not been specifically adverted to in this matter, I have in previous matters considered the applicability of the decision of the CCA in R v Trindall [2002] NSWCCA 364 to the exercise of this discretion. In that case, decisions such as R v Trindall & Gunton (1993) 74 A Crim R 275 to the effect that such a remand was inappropriate if the ultimate outcome was to be a prison sentence, were held not to apply to a s11 remand in respect of adults. In Trindall, Smart AJ said:

“Generally, such a remand should not be granted unless there are good reasons for concluding that it is likely to assist the court in determining whether an offender should be sent to gaol or in fixing the length of the sentence or the non-parole period. If the latter be the case, the judge should, as here, make it clear to the offender that he will be going to gaol and that the purpose of the remand is to assist the court in fixing the non-parole period.”  (at para 64)

11. I have previously expressed the view that this would not be an appropriate way to approach the exercise of the discretion under clause 8.4(d), as that clause is clearly intended to provide for a Children’s Magistrate sitting in the YDAC to exclude a young person from the program if a full time control order is inevitable. I accept that it does not require such a young person to be excluded as a matter of law. However, it would in my view be an extremely rare case where admission to the program of such a young person would be appropriate. An example of such a case may be one where the young person has already served a significant period on remand and the period already served may be an appropriate non-parole period following successful completion of the program. This is, of course, only one example.  

12. The YDAC program is only available to young persons. Most participants in the program are between the ages of 15 and 18. The intensive supervision and support provided to YDAC participants is aimed at all aspects of the life of the young person, and a typical program plan will commence with rehabilitation and counselling and move on to employment or at least employment-focussed education programs. The young person’s health and general educational needs will be monitored at all stages, and life skills may also be incorporated. The young person will be encouraged to resolve all outstanding legal matters, including paying off outstanding fines. Essentially the program operates to set a young person on a rehabilitative path with the aim of having the program completed at a stage when the sentencing court can have some confidence that their prospects of relapse are minimised and their risk of re-offending significantly reduced. To interrupt that outcome at the end of the remand period (given that the remand is for a minimum of six months) by requiring the young person to then serve a period in full time custody would make it extremely difficult for an appropriate program plan to be developed. I also consider that the psychological effect of such an order on a young person may differ from that on an adult, as was considered in Trindall (see in particular para 62 per Smart AJ). The therapeutic approach mandated by the YDAC program, and involving all members of the court team including the magistrate, would be undermined if a particular participant in the program was inevitably to return to custody.

13. As the program presently exists it is not possible for a young person to participate in it as a condition of parole, or as a condition of early release under s24(1)(c) Children (Criminal Proceedings) Act. It may be that permitting the program to be provided to young people in such circumstances would be a more appropriate way of allowing the resources and experience of the members of the team, and workers from both government and non-government agencies, to be provided to young people who have committed offences that will inevitably result in their serving a custodial sentence.

14. It is against this background that I consider the matters before me today. There are two.

15. The first is an offence of assault with intent to rob in company, and relates to an incident which took place on 17 July 2005, when police observing CCTV in the Sydney CBD saw a person apparently being assaulted and robbed by a group of young men. Those young men were seen to enter a particular motor vehicle which was waiting by the kerb with its engine running. That vehicle was pulled up a short time later by police. One of the young men was the young person.  His role in the assault with intent included punching the victim to the head causing him to fall to the ground. He appeared before the Children’s Court at Bidura in August 2005 for that matter. It was adjourned until May 2006 on a Griffiths style remand. An update from DJJ was provided to Bidura on 15 January 2006 and the report provided for that date is now before me, although I note that it was not before the court when the matter was initially referred to YDAC. That report could best be described as equivocal in relation to the young person’s response to supervision over the preceding months, although there were some positive signs. The matter was further adjourned. Conditions of the Griffiths remand included acceptance of supervision and a bail curfew between 11 p.m. and 6 a.m. to remain at home during those hours unless in the company of a parent or an adult approved in writing by a parent.

16. About one month later, on 18 February 2006, the young person before me was arrested on the second of these matters, an offence of assault with intent to rob while armed. This young person was one of a group of four who travelled together from Sydney to Newcastle on the night of 17 February. The other three have also been charged, and as they are adults their matters have not yet been finalised. They checked in to a hotel and spent the night there. In the morning they travelled to another hotel in the same vehicle. One of the other offenders went inside to see how many people were there. After driving around the block, two of them, including this young person, put on large jackets and entered the premises. They went into a bar area. One produced a knife – it is not clear whether it was the young person or the co-offender who held the knife – and pointed it at the barman. He demanded to be taken to the cellar to the safe. The barman told him the safe was not in the cellar but was in the office. The two offenders then forced the barman to the restaurant to find the manager. It appears as this point they abandoned the enterprise and left the premises by a back door. The vehicle was waiting outside. The offenders were followed by the barman and did not enter the vehicle. A passer-by took the vehicle’s registration which was passed on to the police. Some time later police located the car. A chase ensued, involving the getaway vehicle travelling at 110 km/h in a 50km zone. The young person was a passenger in the car. After the car eventually stopped the young person was apprehended trying to flee on foot.

17. His antecedents include a prior offence of Aggravated robbery, for which he received an 18 month supervised probation order in February 2003, and two offences of robbery in company for which he received 50 hours of community service in January 2004. It does not appear that any action for breach of the probation order was taken on conviction for the two robbery offences, and it may be that those offences predated the probation order. In December of 2003 and August of 2005 the young person was placed on supervised bonds for offensive language offences. The matters before me today are therefore this young person’s fourth and fifth robbery type offence.

18. Although I was not the magistrate who granted the young person the previous Griffiths remand on the first of these offences, and I do not have the transcript of those proceedings, it seems likely that a full time control order would have been well within the sentencing range for that assault with intent to rob offence. Presumably the purpose of the remand was to give the young person an opportunity to show his progress towards rehabilitation.  

19. The report provided to the court on 15 January indicated that to that point the young person had denied any drug or alcohol problems and declined any referral for rehabilitation in respect of these areas. Ms Katakouzinos for the young person has placed reliance on the acceptance by the young person now of his need for treatment and rehabilitation in respect of drugs and alcohol and indeed his initial assessment for eligibility shows that he has a significant drug problem and that his offending may well be drug-related. She has also referred in particular to the community’s interest in pursuing the rehabilitation of this young offender at this critical stage of his life, and to the small window of opportunity in which a sentencing court may consider imposing a suspended control order following successful progress towards rehabilitation. The general principles in relation to rehabilitation of young offenders are enshrined in the Children (Criminal Proceedings) Act 1987 and have also been referred to in a number of decisions of the superior courts. Likewise, general principles requiring that sentences be imposed reflecting the objective gravity of serious offences committed while on bail apply to Children’s Court matters such as this.

20. I accept that the young person has a drug problem and that he is now willing to undertake treatment for it. He is now aged 17, and will turn 18 in September this year. This most recent offence was committed in the morning of 18 February after what must properly be regarded as some planning and premeditation, albeit unsuccessful. There is nothing to suggest that it was impulsive, indeed the material before me suggests the contrary. Having regard to the extent of this young person’s offending, the objective seriousness of the most recent offence, the fact that it was committed while on a supervised Griffiths remand for a similarly serious offence, the fact that he has previously been dealt with on two occasions for serious offences in the Children’s Court, and his age, I consider both the latter offence and the young person’s history of offending are so serious that even after successful completion of the YDAC program the young person would still be sentenced to a full time control order. I propose to exercise the discretion to exclude him from the program and accordingly I find him ineligible for YDAC.  

21. The matter will be returned to Bidura Children’s Court for sentence, with a full background report to be prepared.
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