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1. CASE MANAGEMENT
A. Duties Of Legal Officers
1) While you are not your client’s keeper, you have an obligation to act as an Officer of the Court. This includes the need to present material to a Court that is not misleading. When presenting your case, you should be familiar with all material filed and to be relied upon. You should resolve any inconsistencies between matters in the body of an Affidavit and any Annexure.

In Re Liam [2005] NSWSC 75, McDougall, J stated:
“59 The third matter is one that has caused me some concern. The Director-General's evidence before the Children’s Court included an affidavit affirmed on 2 December 2004 by a child protection care worker, Ms Louisa Roberto. That affidavit was also put into evidence in this Court as an annexure to the affidavit of Ms Danielle Audsley, a child protection case worker specialist, affirmed on 24 December 2004. 

60 In para 52 of her affidavit, Ms Roberto said: 

"On 12/11/04, [the mother] had contact with [Liam] as supervised by Wesley Dalmar. [The mother] was recorded as being "visibly upset and tried to control her tears. She started talking to [Liam] … She tried to cuddle him but he seemed more interested in the toys in the room". [The mother] was recorded as being "upset that [Liam] didn’t seem to need her. She was worried he had forgotten [sic] her but I said not to worry"."

61 The clear impression from this is that the contact session described was, for want of a better phrase, of no interest to Liam. However, the Access Report from which Ms Roberto extracted those comments reads in full (relevantly) as follows: 

"[The mother] was upset that [Liam] didn’t seem to need her. She was worried he had forgotten her but I said not to worry. He played with things in the room, [the mother] played with him. She had bought [sic] him one of his toys from home, clothes and a tin of apple. After about ½ an hr [Liam] started to laugh and play hide and seek with his mother. She played on the floor with [sic] and made sure he played with the age appropriate toys. [A third party] had packed some biscuits, [the mother] gave him some biscuits and a drink. He wanted to drink her water and she gave him a bit. [Liam] kept hiding behind a chair and popping his head [sic] and laughing at [the mother]. She gave him a cuddle and a kiss, he lay in her arms. He seemed relaxed and to enjoy it. He played with the chalkboard and [the mother] helped him with the chalk. Towards the end of the visit [the mother] changed [Liam’s] nappy, he tried to get away [the mother] was in control of the situation. [Liam] had a texta, [the mother] draw [sic] a heart on his hand and hers and told [Liam] she loved him. [The mother] started to get teary again at the end of the visit. [Liam] doesn’t know how to handle this sort of situation and just looks at her. The visit ended well [the mother] gave [Liam] a kiss and left the interview room."

62 That account - of what was, overall, a happy and apparently mutually satisfying interaction between Liam and his mother - was confirmed in subsequent Access Reports prior to 10 December 2004, when Ms Roberto affirmed her affidavit. 

63 I regret to say that I find paragraph 52 of the affidavit misleading. It may be that Ms Roberto failed to appreciate that she had taken the material out of context or that she had given a misleading account of the contact session on 12 November 2004; although I find it difficult to understand how one in her position could have done either of these things. But the problem should have been seen and corrected when the relevant Access Report (which was tendered in these proceedings by the mother, having been provided to her as on notice to produce by DOCS) was read. No correction was made. On the contrary, Mr Anderson, in submissions in chief, referred to and relied upon para 52 in support of a submission that it was not shown that further contact would be in Liam’s best interests. 

64 I draw attention to this in the hope that, in future, care will be taken to ensure that when employees of DOCS summarise or extract from documents that are not otherwise in evidence (as the relevant access report was not in evidence before the Children's Court) they do so accurately, fairly and impartially. In my view, any other approach is inconsistent with the paramount consideration specified in s 9(a) of the Act.”

2) The Department of Community Services is the party most often commencing proceedings, as apart from Section 90 Applications, it is the only party able to commence proceedings (See Re: Nadya (2004) NSWSC 1018). It is the party with relative strength of resources and finances. 

The Court, while representing a check and balance can only do so in a limited way and therefore it is extremely important when exercising such power that there be candour, frankness and a willingness to assist the Court in reaching the correct decision.  

I would therefore posit that the quote from Re: Liam relates to not only Caseworkers but also to Legal Officers. That is, that the Court requires not a slavish view that you are acting for your client, but that you have the paramount obligation to assist the Court. 

Further, that obligation should be seen as including a need to draw to the Court’s attention without prompting

· Evidence that is adverse to the position contended if it is within the knowledge of the Department and to make that available to both the Court and other parties

· An advocate has a general obligation to ensure that all legal propositions contrary to the one being put by that advocate are drawn to the Court’s attention and, if available, the relevant authorities are placed before the Court.
I draw your attention to Talbot –v- Minister for Community Services (1993) 30 NSWLR 487 at page 498 to the following, to support my contention:

“It is fully recognized in the authorities that proceedings for custody are in a special category. In Roberts v Balancio (1987) 8 NSWLR 436, Hodgson J held that in exercising its inherent jurisdiction in relation to custody, the Supreme Court is not bound by the strict rules of evidence but has a discretion to act on material which is rationally probative even though excluded by such rules so long as the court considers that it is proper to act on such material and is fair to the parties before it. I respectfully agree. In that case Hodgson      J followed the House of Lords decision in Official Solicitor v K [1965] AC 201, 240, where Lord Devlin approved the following statements of the trial judge in that case, Ungoed-Thomas J, who said:
"In the ordinary lis between parties, the paramount purpose is that the parties should have their rights according to law, and in such cases the procedure, including the rules of evidence, is framed to serve that purpose. However, where the paramount purpose is the welfare of the infant, the procedure and rules of evidence should serve and certainly not thwart that purpose. Over a very large field in infant cases, the procedure and rules of evidence applicable to a lis between parties served that purpose admirably and are habitually applied, but they should never be so rigidly applied as of inflexible right as to engage endanger or prejudice the very purpose which they should serve.” Lord Devlin went on to say: ”Where the Judge sits purely as an arbiter and relies on the parties for his information, the parties have a correlative right that he should act only on information which they have had the opportunity of testing. Where the Judge is not sitting purely, or even primarily, as an arbiter but is charged with the paramount duty of protecting the interests of one outside the conflict, a rule that is designed for just arbitrament cannot in all circumstances prevail.”

 

B. Prepare Your Witnesses

· File within the timetable set by the Court; otherwise seek the leave of the Court (Section 68 of the Children and Young Persons (Care and Protection) Act

· Discuss with any witness required to give evidence as to their choice between an Oath and an Affirmation.

· Ensure your caseworker is familiar with all the material. Most matters ending up in the Children’s Court have extensive history meandering over months if not years. The witness needs to be able to know where s/he can access answers to questions posed to her/him. This will overcome the frustration caused to all of an answer “I don’t know. I’ve only been the Caseworker since…”

· Make sure your witness has read and checked the Affidavit for any changes. If there are changes, this should be noted and drawn to the Court’s attention when identifying and adopting the evidence. 

· Ensure your witness has a clean copy of his/her Affidavit to refer to during questioning. You lose the impact of your witness’ answers and the Magistrate’s attention if the witness is not able to go to the referred paragraphs and the Exhibit (and the Magistrate’s only copy) is handed to the witness.

· Consider whether you wish to have your caseworker accepted as an expert witness. If the caseworker is a recent graduate and has only been in the job a short while, don’t bother. There are however times when your have a suitably qualified Caseworker who would fit the bill. The advantages of this are:

· You can put leading questions to the witness in examination-in-chief (Section 37 of the Evidence Act)  

· Most importantly, it may pave the way to you being able to have admitted otherwise inadmissible material. For example, you have an interview or notes of a disclosure made by a young child of sexual misconduct. The combined forces of Section 63/64, and 79 of the Evidence Act may enable you to admit the notes made by a Caseworker.

· Ensure you are seen to be acting in a procedurally fair manner. For example, ensure all documents filed by all parties are submitted to the Children’s Court Clinic.

· Assist the Court

· Providing a Chronology is exceptionally helpful and will assist you in the preparation of your case. The Bench will be most grateful as it is a very helpful aide memoire.

· If your Affidavits or Annexure are voluminous, number the pages. This greatly cuts down on time wasted locating the page to which a party is referring. Consider paginating your copy and that provided to the Court (as a minimum). 

2. EMERGENCY CARE AND PROTECTION ORDERS

46   Emergency care and protection orders 
(1) The Children’s Court may make an order for the emergency care and protection of a child or young person if it is satisfied that the child or young person is at risk of serious harm. 

(2) The order, while in force, places the child or young person in the care responsibility of the Director-General or the person specified in the order. 

(3) The order has effect for a maximum period of 14 days, unless the order is extended in accordance with subsection (4). 

(4) An order under this section may, while the order remains in force, be extended once only for a further maximum period of 14 days. 

The most important and oft overlooked word in this is “emergency”. It is defined in the Oxford Dictionary as “a state of things unexpectedly arising, and urgently demanding immediate action.”
My view is that the appropriate lodgement of an ECPO is where there has been a critical event with or without the family having a departmental history. It is not one, in my opinion, where there are general and ongoing issues of neglect. An example of where an ECPO should be sought is a non-accidental injury to an infant.

When lodging an ECPO application, what is the urgent need for the Court to make the Order sought? If none can be identified, do you have the wrong application?

There is capacity to withdraw the ECPO application and substitute a Section 61 application. Alternatively, you may make an oral application for the Court to make an Order under Section 61 based on the Court’s powers under Section 67.

There are of course times when an ECPO is properly founded. In my view, the section allows the Court to take action where little or nothing is known about the family or circumstances.

Magistrate John Crawford, in a paper published in February 2001, stated: “The provision empowers, but does not oblige the court to make an emergency order if the grounds are made out.”

Case law on the burden of proof for an ECPO is scarce in the Australian jurisdiction. The wording of the section being “if it is satisfied” indicates a civil standard. However, the use of “risk of serious harm” in Section 46 and not in Section 71 (Grounds for Care Orders) I would submit indicates the onus is higher than that for a Care Application. 

As to the wording “is at risk of serious harm” Magistrate Crawford’s paper referred to above states:

“Risk should not be confused with probability. One may speak of a toddler being at risk of drowning if left unsupervised in a yard where there is a swimming pool with the pool gate left open. One would not be able to say whether or not the child drowning is more probable than not. The risk exists despite it being subject to a contingency that may never occur, i.e. the child may never seek to pass through the gate into the pool area.

Magistrate Crawford quoted from Re H and Others (Minors) (Sexual Abuse; Standard of Proof) (1996) 1 All ER 1, a House of Lords decision, that stated “What is in issue is the prospect or risk of the child suffering significant harm. When exposed to this risk a child may need protection just as much when the risk is considered to be less than fifty-fifty as when the risk is of a higher order”. Magistrate Crawford went on to proffer the opinion: “What a Magistrate considering the granting of an emergency care and protection order has to consider is whether it is proven on the balance of probabilities that there is a risk of serious harm – NOT that it be proven that there is a risk of serious harm which will probably occur.”
The test in my view of serious harm, while including psychological or emotional harm generally evinces a requirement to identify a specific act or exposure to risk.  It is therefore best used in those critical events such as admission to hospital and unexplained circumstances where further enquiry needs to be made and can be made over a short period of time.

While often it is said that the ECPO is the first step this is a misconception of its purpose.  Its purpose is to deal with emergency situations where short-term enquiries can and must be made and where other historical matters do not in themselves compel an application for a Care Order.  It is not necessarily the least intrusive form of proceeding to bring one of these and then to have a Care Application simply follow on as a matter of course.  Legal officers should take care to give proper advice on these matters to stop serial applications and the consequent abuse of process that that may suggest.

While providing no definition guidance, the Court of Appeal decision of George –v- The Children’s Court of NSW  Ipp J stated as to Section 46:

“By s 46 (which falls within Div 2 of Pt 1 of Ch 5) the Children’s Court may make an order placing a child or young person in the “care responsibility” of the Director-General. “Care responsibility” is not parental responsibility even though it may involve aspects of parental responsibility (see the authority conferred by s 157 in regard to care responsibility, particularly s 157(2)). Broadly speaking, care responsibility is the daily care and control of a child or young person, supervisory responsibility is the supervision of those who have care responsibility (see s 134(c)), and parental responsibility (as I have mentioned) is defined by s 3 as being “all the duties, powers, responsibilities and authority which, by law, parents have in relation to their children”.
Again, I refer to the paper of Magistrate Crawford for providing a useful summary for the provisions of the Act that are or are not applicable to ECPO’s - 

· DO APPLY TO ECPO’S: Section 61, 64, 67, 68, 7093, 94, 97, 99, 102, and 105, the Regulations

· DO NOT APPLY TO ECPO’S: Section 62, 69, 63, 65, 71, 86, 88, 90, and 91.   

3. INTERIM ORDERS

69 Interim care orders 

(1)    The Children’s Court may make interim care orders in relation to a child or young person after a care application is made and before the application is finally determined. 

(2)    The Director-General, in seeking an interim care order, has the onus of satisfying the Children’s Court that it is not in the best interests of the safety, welfare and well-being of the child or young person that he or she should remain with his or her parents or other persons having parental responsibility. 

Note. Section 49 makes provision for the care of children and young persons pending care proceedings. 

70   Other interim orders 

The Children’s Court may make such other care orders as it considers appropriate for the safety, welfare and well-being of a child or young person in proceedings before it pending the conclusion of the proceedings.

70A   Consideration of necessity for interim care order 

An interim care order should not be made unless the Children’s Court has satisfied itself that the making of the order is necessary, in the interests of the child or young person, and is preferable to the making of a final order or an order dismissing the proceedings.

The decision of Re: Edward (2001) NSWSC 284 stated at paragraph 41:

“The Minister repeated the same submission. It was argued that, before the Court could use s70, it must have “proceedings before it” which relate to the child. The child must be “in” the proceedings, that is, involved. For the reasons previously given, it was submitted that, in an application for leave, only the Court and the person seeking leave were involved, not the child. [42]     That argument, successful in the context of s69, seems to me not to apply in the context of a differently worded section, s70. First, one would ordinarily describe an application for leave as “proceedings before the Court”. Secondly, if the interpretation offered on behalf of the Minister were right, there would be no power to make interim orders where an application for leave was incomplete, as happened in this case. Here, as a practical matter, it was desirable that some form of order should be made, to cover the situation between the date of the hearing and the next occasion that the matter was before the Court. I believe interim powers are available even at the leave stage….[56]… S69 was not a source of power on 22 February, since it required a “care application”, whereas the Court, at that point, was considering a leave application (s90(1)). S70 was available to justify the orders made on 22 February, and s69 and s70 the orders made on 8 March. However, the expression “interim care orders” in s69, and “other care orders” in s70 must, in my opinion, be construed as meaning such other orders as can be found within Chapter 5, relating to the care and protection of a child or young person. Since there was, in my view, no power within that Chapter to suspend, it follows that the interim orders made on 22 February 2001 and 8 March 2001 are both invalid.”

In Re: Fernando and Gabriel (2001) NSWSC 905 Bell J stated:

“[45] I am not persuaded that it is necessary for a care plan to be before the Children’s Court prior to the making of an interim order allocating parental responsibility to the Minister or some other person. The obligation imposed upon the Director-General with respect to care plans requires that she present one to the Children’s Court before final orders are made. S80 operates to require as a condition of the making of a final order allocating parental responsibility that the Children’s Court give consideration to a care plan presented to it by the Director-General.

[48] I do not accept that either the requirements of s79(1) or s79(3) or s80 are to be made out before the Children’s Court may make an interim order allocating parental responsibility pursuant to s69 or s70 of the Act. The power conferred by s69 is to make interim care orders. A care order is an order for the care and protection of a child or young person being one of the orders provided by Ch5 of the Act. Before an interim care order may be made under s69 it is necessary for the Children’s Court to be satisfied that it is not in the best interests of the safety, welfare or well-being of the child or young person that he or she remain with his or her parents or other persons having parental responsibility. Provided the Children’s Court is so satisfied, the power exists to make an interim care order allocating parental responsibility to the Minister (or to another suitable person).

[49] I note that in Re Edward [2001] NSWSC 284 Kirby J at [52] favoured the view that s70 of the Act admitted of interim orders varying or rescinding care orders outside the terms of s90 (which confers power on the Children’s Court to rescind or vary care orders). I consider that his Honour’s reasoning in this respect supports the view to which I have come.

The effect of Re: Fernando and Gabriel is that the Supreme Court found

· It is not necessary for the Court to find that a child is in need of care and protection before a Care Order may be made pursuant to Section 69 allocating parental responsibility on an interim basis
· It is not necessary to establish the requirements of Section 79(1) or Section 79(3) or Section 80 before the Children’s Court may make an interim order allocating parental responsibility pursuant to Section 69 or 70 of the Act 

· In making an interim order it is necessary for the Court to have regard to, among other things, the principle expressed in Section 9(d) of the Act that, in deciding what action is necessary to take an order to protect a child from harm, the course to be followed must be the least intrusive in the lives of the child and his or her family that is consistent with the paramount concern to protect the child from harm and to promote the child’s development.

In his article titled “Interim Orders – Parental Responsibility to the Minister” Robert McLachlan, solicitor stated: 

“Care proceedings are civil proceedings. Whilst Section 69 does not identify the level of the onus, it is suggested that it is the balance of probability. That contention arises not only from the utilisation of that test under Section 72 but as a matter of statutory construction that absent a specific legislative requirement implying a different onus (see Section 70 Children (Care and Protection) Act 1987 as amended) that the onus to be applied is the balance of probability. 

… The terms of Section 69 clearly place the onus on the Director General.”
In George –v- The Children’s Court of NSW (2003) 53 NSWLR 232, Ipp, J stated: 

“[71] Section 69 provides for the making of interim care orders by the Children’s Court. Section 70 provides that the Children’s Court may make interim care orders “as it considers appropriate for the safety, welfare and well-being of a child or young person in proceedings before it pending the conclusion of the proceedings.” This section does not confer unlimited powers on the Children’s Court. The section must be read subject to the CYP Act as a whole and, in particular, s 74. As I have attempted to demonstrate, there are very many sections of the CYP Act that impose limitations on the powers of the Children’s Court. Of some significance here is s 90(7)(b), which provides that the Children’s Court, if it rescinds a care order, may make an order that it could have made had an application for a care order been made to it with respect to the child concerned. Section 90(7)(b), accordingly, presupposes the existence of limitations.”

4. ESTABLISHMENT - STANDARD OF PROOF

71 Grounds for care orders 
(1)    The Children’s Court may make a care order in relation to a child or young person if it is satisfied that the child or young person is in need of care and protection for any of the following reasons: 

(a)   there is no parent available to care for the child or young person as a result of death or incapacity or for any other reason, 

(b)   the parents acknowledge that they have serious difficulties in caring for the child or young person and, as a consequence, the child or young person is in need of care and protection, 

(c)   the child or young person has been, or is likely to be, physically or sexually abused or ill-treated, 

(d)   subject to subsection (2), the child’s or young person’s basic physical, psychological or educational needs are not being met, or are likely not to be met, by his or her parents, 

(e)   the child or young person is suffering or is likely to suffer serious developmental impairment or serious psychological harm as a consequence of the domestic environment in which he or she is living, 

(f)   in the case of a child who is under the age of 14 years, the child has exhibited sexually abusive behaviours and an order of the Children’s Court is necessary to ensure his or her access to, or attendance at, an appropriate therapeutic service, 

(g)   the child or young person is subject to a care and protection order of another State or Territory that is not being complied with, 

(h) section 171 (1) applies in respect of the child or young person. 

72   Determination as to care and protection 
(1) A care order in relation to a child or young person may be made only if the Children’s Court is satisfied, on the balance of probabilities, that the child or young person is in need of care and protection or that even though the child or young person is not then in need of care and protection: 

(a) the child or young person was in need of care and protection when the circumstances that gave rise to the care application occurred or existed, and 

(b) the child or young person would be in need of care and protection but for the existence of arrangements for the care and protection of the child or young person made under section 49 (Care of child or young person pending care proceedings), section 69 (Interim care orders) or section 70 (Other interim orders). 

(2) If the Children’s Court is not so satisfied, it may make an order dismissing the application. 

In In the matter of ‘Adam and Michael’ 2004 CLN 3 Magistrate Truscott quoted Section 72, then continued:

“33. In the matter of "May" and "Ben" 17 December 2002 Crawford CM stated that the standard of proof is the civil standard on the balance of probabilities citing the "Briginshaw" test (Briginshaw v. Briginshaw (l938) 60 CLR 336). The Briginshaw test is also found in s140(2) of the Evidence Act 1995:

140(2) Without limiting the matters that the court may take into account in deciding whether it is so satisfied, it is to take into account: 

(a) the nature of the cause of action or defence; and

(b) the nature of the subject-matter of the proceeding; and

(c) the gravity of the matters alleged."

34. As Dixon J said in Briginshaw (at 362) "…the nature of the issue necessarily affects the process by which reasonable satisfaction is attained…"

35. The Applicant suggests that the parameters of the Briginshaw should include the consequences of making or not making a finding on the child. He relies on s9 of the Act which sets out the principles to be applied in the administration of the Act:

9(a) In all actions and decisions made under this Act (whether by legal or administrative process) concerning a particular child or young person, the safety, welfare and well being of the child or young person must be the paramount consideration. 

36. In particular, the safety, welfare and well being of a child or young person who has been removed from his or her parents are paramount over the rights of the parents.

37. The representative for the father emphasises s9(d):

9(d) In deciding what action it is necessary to take (whether by legal or administrative process) in order to protect a child or young person from harm, the course to be followed must the be least intrusive intervention in the life of the child or young person and his or her family that is consistent with the paramount concern to protect the child or young person from harm and promote the child’s or young person’s development.

38. The principles expressed therein could not possibly mean that the Court would be less stringent in its application of determining what evidence was relevant and reliable and how to apply the evidence. Likewise, whilst the nature of the proceedings is a factor to be taken into account and given that the principles and objects of the Act give "guidance and direction" in the administration of the Act (s7), I do not think those principles effect the standard of proof to be applied in Establishment proceedings.”
In In the matter of Nellie, 2004 CLN 4, Magistrate Marsden referred to the higher onus when dealing with serious injuries such as a shaking incident:

“In making that finding I am cognisant of the serious nature of the allegation and the possible ramifications for Mr and Mrs L. I have made that finding in the context of the degree of satisfaction referred to in Briginshaw v Briginshaw (1938) 60 CLR 336”

In DG, DoCS –v- Dessertaine (2003) NSWSC 972, Greg James, J found that it was not necessary for a Magistrate to determine all grounds asserted in the care application when finding the child is in need of care and other grounds may be relied upon when making the final order. Greg James stated:
“[12] It is apparent that s 71 only permits the Children’s Court to make a care order in the event that the magistrate is satisfied of the matters set out in s 71(a)-(h). Those are the reasons under the Act which permit the Children’s Court to make the court orders. 

[13] Under s 71, notwithstanding that any or all of the relevant reasons are made [out, it remains open to the magistrate sitting as the court to exercise a discretion whether to make an order which discretion must be exercised in accordance with proper judicial principles. This may mean, of course, that the conduct, which might constitute the matters referred to in each of the numbered subparagraphs, is such that, on a proper exercise of discretion and principle, an order must be made so that the court acts in accordance with the law. 

[38]…there apparently is a view about, in New South Wales, notwithstanding there is nothing to this effect that I have been able to find in the Act or in the New South Wales case law, that in the event that the magistrate does not, at the time of determining whether a child is in need of care and protection, determine all specific reasons that might be available under s 71(1) for such a conclusion it would not be proper or indeed it might be legally impermissible at a further stage of the proceedings to determine such a reason existed or to proceed even to consider it. I appreciate that such a view underlies the application before me. 

[39] I see no basis to conclude that the magistrate has fallen into legal error as failing to give accord to that view or so far as it is said that that view might be a lawful view by failing to act in accord with it. I do not consider that view is supported by my reading of the Act, notwithstanding I was referred to cases here and in the United Kingdom.”

5. SECTION 90 – RESCISSION/VARIATION

The Act makes provision for the rescission or variation of a care order.

90   Rescission and variation of care orders 
(1) An application for the rescission or variation of a care order may be made with the leave of the Children’s Court. 

(2) The Children’s Court may grant leave if it appears that there has been a significant change in any relevant circumstances since the care order was made or last varied. 

(2A) Before granting leave to vary or rescind the care order, the Children’s Court must take the following matters into consideration: 

(a) The nature of the application, and 

(b) The age of the child or young person, and 

(c) The length of time for which the child or young person has been in the care of the present carer, and 

(d) The plans for the child, and 

(e) Whether the applicant has an arguable case. 

(3) An application may be made by: 

(a) The Director-General, or 

(b) The Children’s Guardian, or 

(c) A person having parental responsibility for the child or young person, or 

(d) A person from whom parental responsibility for the child or young person has been removed, or 

(e) Any person who considers himself or herself to have a sufficient interest in the welfare of the child or young person. 

(3A) If: 

(a) An application is made to the Children’s Court by a person or persons (other than the Director-General) for the rescission or variation of a care order (other than a contact order) in relation to a child or young person, and 

(b) The application seeks to change the parental responsibility for the child or young person, or those aspects of parental responsibility involved in having care responsibility for the child or young person, and 

(c) The Director-General is not a party to the proceedings, 

The applicant must notify the Director-General and the Children’s Guardian of the application, and the Director-General and the Children’s Guardian are entitled to be parties to the application. 

(4) The Children’s Court is not required to hear or determine an application made to it with respect to a child or young person by a person referred to in subsection (3) (e) unless it considers the person to have a sufficient interest in the welfare of the child or young person. 

(5) If: 

(a) An application for variation of a care order is made or opposed by the Director-General, and 

(b) A ground on which the application is made is a ground that has not previously been considered by the Children’s Court, 

The ground must be proved as if it were a ground of a fresh application for a care order. 

(6) Before making an order to rescind or vary a care order that places a child or young person under the parental responsibility of the Minister, or that allocates specific aspects of parental responsibility from the Minister to another person, the Children’s Court must take the following matters into consideration: 

(a) The age of the child or young person, 

(b) The wishes of the child or young person and the weight to be given to those wishes, 

(c) The length of time the child or young person has been in the care of the present caregivers, 

(d) The strength of the child’s or young person’s attachments to the birth parents and the present caregivers, 

(e) The capacity of the birth parents to provide an adequate standard of care for the child or young person, 

(f) The risk to the child or young person of psychological harm if present care arrangements are varied or rescinded. 

(7) If the Children’s Court is satisfied, on an application made to it with respect to a child or young person, that it is appropriate to do so: 

(a) It may, by order, vary or rescind an order for the care and protection of the child or young person, and 

(b) If it rescinds such an order—it may, in accordance with this Chapter, make any one of the orders that it could have made in relation to the child or young person had an application been made to it with respect to the child or young person. 

(8) On the making of an order under subsection (7), the Children’s Court must cause notice of the order to be served on the Director-General. 
An application pursuant to Section 90 can only be made with the leave of the Court. (See 90(1) and Re: Edward (2001) 51 NSWLR 502.) Re Edward referred to the objective of these provisions in the Second Reading Speech in these words: (Hansard: 11 November 1998, p9762)

 "The ability of the court to vary or rescind orders it has made in response to changed circumstances is an important feature of the court’s work. However, this does have the potential to greatly expand the work of the court. A criticism of the current Act was that, regardless of the merits of the case or changed circumstances, there was no limit on the number of applications a party could file for rescission or variation. This generated significant work for the court and for the department and was often very unsettling for the child or young person. Cl90 of this bill now provides that an application for rescission or variation of an order may only be made with leave of the court.”

Re: Edward went on to state:
“[35] The nature of an application for leave was considered in Collins v The Queen (1975) 133 CLR 120, where Barwick CJ, Stephen, Mason and Jacobs JJ said this: (at 122)

"In the ordinary course of litigation, criminal or civil, it is considered that a party to proceedings should have the right to present his own case. But an application for leave or special leave to appeal is not in the ordinary course of litigation. The practice of this Court in granting or refusing leave or special leave makes this clear. First, until the grant of leave or special leave, there are no proceedings inter partes before the Court. This is so even in a case in which the application for leave or special leave is opposed. Whilst notice of intention to move the Court for leave or special leave may be given in writing, which is filed in the Registry of the Court, the motion for leave or special leave is made orally in court. Notwithstanding that the notice of intention to apply is served on persons who may be interested to oppose the application, the intending applicant is not bound to move the Court. When the motion is moved, the applicant for such leave or special leave is no more than an applicant desiring to obtain the Court’s leave to commence proceedings in the Court.”

Kirby J concluded at paragraphs 36-37:

“The Minister, relying upon this passage, submitted that an application for leave was not inter partes. They were proceedings between the mother and the Court. They were not, as such, proceedings about Edward. This is a narrow view. However, I believe it to be the correct view. … The granting of leave does not, as such, affect the child. As counsel for the Minister said, in helpful written submissions, “the effect upon the child is potential (dependant on the making of a later order), not actual.”

A “significant change of relevant circumstances” is required. (90(2)) and the matters to be taken into consideration are outlined in subsection 2A.
6. Rescission or Variation?

You will see from the section’s heading, the Act states “AND”, however, throughout the section itself, there is always the use of “OR”. It is therefore my opinion that the Director General or other party must nominate one or the other in its, his or her Section 90 Application.

Section 90 of the Act contains “the only provision made in Ch 2 for an application for a care order to be made by a person other than the Director-General is that found in s 90, which deals with the revision and variation of care orders.”  Minister for Community Services –v- The Children’s Court (2004) 33 Fam LR 99 at paragraph 21.

In Re; Andrew (2004) NSWSC 842, Wood J stated at paragraph 46:

“where a Care Order is made, provision exists for its rescission or variation (s 90), inter alia, upon the application of a parent.”

In Director General, Department of Community Services –v- Desertaine, James, J stated:

“ [28] The Act seems to envisage that the provision of the care plan and of any assessment to the court will precede the making of a final order. The final order is, however, not necessarily permanent, unchanging and irrevocable. It may be rescinded or varied, see s 90.”

The NSW Court of Appeal decision particularly that of Davies J in S –v- The Department of Community Services (2002) 29 Fam LR 144, held: 

“[23] I should observe that a person seeking leave to apply for the rescission or variation of a care order is not required to prove on such an application that, if leave be granted, the person would be entitled to the order sought. The first step is simply to establish that there has been a change of sufficient significance to justify the consideration of an application for rescission or variation of the care order.”

Davies, J consistently refers to “rescission or variation” throughout his judgement.

Re: Edward touches upon the aspect of the difference between “rescission” and “variation”. Following an application by the mother in Re: Edward the Magistrate in the Children’s Court had “suspended” the original order. Kirby J dealt with this aspect as follows:

“I have said already that there is no express power to suspend a care order. Nor do I believe that such a power can be implied. Such a power is not necessary to carry the statutory powers into effect. In my view, the learned Magistrate’s objective could have been achieved by a variation of the care order. The care order in favour of the Minister could have been maintained, whilst assigning (by way of variation), aspects of parental responsibility to the mother (s81). The mother could have assumed parental responsibility for Edward’s residence, education and training (cf s79(2)). … At the same time, undertakings could have been given by the child that he remain with his mother, attend a specified school, and submit to the supervision of the Department. A supervision order could also have been made under s77.”

One of the defining areas is Section 90(7). Sub-section (7) (a) allows a court to “vary or rescind”. Sub-section 7 (b) refers to “rescind” only and gives the Court directions should it do so. In Re: George at paragraph 71, Ipp J states:

“Of some significance here is s 90(7)(b), which provides that the Children’s Court, if it rescinds a care order, may make an order that it could have made had an application for a care order been made to it with respect to the child concerned. Section 90(7)(b), accordingly, presupposes the existence of limitations.”

The distinction between variation and rescission contained in sub-section (7) highlighted by the comments of Ipp JA do suggest that there is a more limited basis where the Court is only dealing with leave to vary as distinct from leave to rescind.

7. SECTION 82 REPORTS

Section 82 states:

82   Monitoring by Children’s Court of order concerning parental responsibility 
(1) The Children’s Court may, in making an order allocating parental responsibility of a child or young person to a person (including the Minister) other than a parent, order that a written report be made to it within 6 months, or such other period as it may specify, concerning the suitability of the arrangements for the care and protection of the child or young person. 

(1A) The report must include an assessment of progress in implementing the care plan, including progress towards the achievement of a permanent placement. 

(2) If, after consideration of such a report, the Children’s Court is not satisfied that proper arrangements have been made for the care and protection of the child or young person, it may order that the case be brought before it so that the existing orders may be reviewed. 

Professor Patrick Parkinson authored a report “Child Protection Law Reforms in NSW”. This discussion of child protection law reform in New South Wales especially as regards impact of Children and Young Persons (Care and Protection) Act 1998 (NSW) in areas such as: reporting of child abuse and neglect; alternative dispute resolution and case management; powers of Children's Court; parental responsibility; care and restoration plans; and out-of home care.

Professor Parkinson (in 2001 CLN 6), stated: 

“…the section 82 power to have a report after a specified period so that a variation of the order can be made by way of review under section 82. In my view the section 82 powers allows for the variation of orders independently of the section 90 power. It is a variation on the court’s own motion, not by application. The spirit of the 1998 Act is to allow great flexibility in making orders so the Act should not be read down in a restrictive way”.

In George –v- The Children’s Court of NSW (2003) 59 NSWLR 232 Ipp J stated:

“[81] Section 82 provides for the monitoring by the Children’s Court of an order allocating parental responsibility “to a person (including the Minister) other than a parent”. Section 82(2) provides that if, after consideration of a written progress report, the Children’s Court is not satisfied that proper arrangements have been made for the care and protection of the child, “it may order that the case be brought before it so that the existing orders may be reviewed.” This section may mean that the Children’s Court may make at least some orders contrary to the wishes of the Director-General. The section, however, casts no light on the specific extent of the Children’s Court’s powers of review.” 

Given that Ipp JA read down the rest of the Act, the fact that he left action available to the Court as being open is not only significant but also important. In other words, he says section 82 should be read as it appears.

In Director General, Department of Community Services –v- Dessertaine (2003) 31FamLR 55, Greg James, J stated:

“The Act seems to envisage that the provision of the care plan and of any assessment to the court will precede the making of a final order. The final order is, however, not necessarily permanent, unchanging and irrevocable. It may be rescinded or varied, see s 90. Its operation is to be monitored under s 82.”

In the Matter of Calvin 2003 CLN 6, Magistrate Mitchell said:

“One would have thought that, if Parliament had intended that the Children’s Court have power to reopen proceedings when an unsatisfactory situation was indicated by a report prepared pursuant to section 82, it might have put the power to reopen beyond doubt by employing language similar to the terms of sections 77 and 73 rather than speaking of a review. That Parliament failed to do so is a warning, I suppose, that its intention might have been otherwise

On the other hand, there doesn’t seem to be much point in having limited the Court’s capacity to respond to a case where a section 82 report indicates or suggests a failure to implement a care plan or a failure of the arrangements in place for the care and protection of a child or young person. It is not easy to see that such matters should be reported to the Court which then can do no more than read the report and, presumably, worry. It might be argued that, where an order allocating parental responsibility to a non-parent is failing to protect a child or young person, the appropriate person to determine whether the matter should be reopened would be the Director-General who might decide to seek a variation/rescission. But had that been the avenue favoured by Parliament, there would have been little point in requiring a report to the Court and not much substance in the review process authorised by section 82(2).

The definition of "review" in the Concise Macquarie Dictionary relevantly includes "a judicial re-examination, as by a higher court, of the decision or proceedings in a case" and although, in the present case, the reference to a higher court is not to the point, I think the concept of revisiting the proceedings and, if necessary, re-working the decision and orders probably is. In discussing the Court’s function under section 82[2] the Minister, in her second reading speech, referred to the Court’s power to "review" as a "safeguard" although it is not clear how it could be so described if the "review" may not include a reopening of the case and, if appropriate, a refashioning of care orders. 

I am entitled, I think, by section 33 of the Interpretation Act to prefer a construction of the word "review" that would promote the purpose or object of the statute which, in the case of the Children and Young Persons (Care and Protection) Act 1998, were described by Sully J. in Re Tyrone [CLN Vol. 2. No. 6.]. His Honour referred relevantly to sections 8 and 9 and held, in that case, that the particular statutory provision with which he was dealing should be construed in a way that is consistent with and furthers the objects and principles underlying the Act. I think I should try to do the same when interpreting section 82(2).” 
In the Matter of Calvin No 2, 2004 CLN 6 Senior Children’s Magistrate Mitchell stated:

“Once a report under section 82 is to hand, the court, if not satisfied that proper arrangements have been made for the care and protection of the child or young person, may order that the case be brought before it so that the existing orders may be "reviewed." But, because section 61 provides that only the Director-General may initiate an application under Chapter 5 and because the only exception to that limitation appears to be an application under section 90 for rescission or variation of a care order, the decision to re-list under section 82(2) is perhaps not a matter in which a formal application by one or other party would be appropriate. It would follow that a decision in the present case as to whether or not the court is dissatisfied with the report of 28th November, 2003 and whether or not the care orders in this case should be brought before the court for a review is one entirely for the court and matters of the standing of parties do not really arise. 
It is not at all uncommon to see final care orders accompanied by orders pursuant to section 82 calling for a number of reports to be furnished to the court perhaps six months and then eighteen months from the date of the orders, and neither Mr. McLachlan nor Ms. Howard has taken up the burden of arguing that the section allows for one and only one report in any given case. It does seem that section 82 contemplates that the order calling for the reports will be made in the context and at the time of the making of care orders but I think there will be circumstances in which orders under section 82 may be made other than at the time that care orders are being made. For instance, where a report is handed to the court which is so inadequate as to fail properly comply with the requirements of the section 82 order which authorised it or, again, where a report leaves the Children’s Court unsatisfied that proper arrangements have been made for the care and protection of a child or young person, I think the power of the court will extend to ordering that a further report be provided and, if that later order is said to be an exercise of power under section 82, I doubt that any complaint could properly be made. 

There is no definition or description of the "review" which, pursuant to section 82(2), might be instituted if the court which receives the report is not satisfied that proper arrangements have been made for the care and protection of the child or young person. There have been decisions of the Children’s Court that the power to review means that the court is "at large" and may do whatever it could have done when the matter was first decided. In the matter of Calvin [2003] CLN 6 at page 11, I took that quite robust view of the meaning of the term "review" in section 82(2) and thought that, in such circumstances, the court is "at large" and free, in a proper instance, to re-open the case and perhaps substitute fresh orders from those seen as having failed although, in Calvin’s case, the review took the form of merely ordering a further report. That robust view is based on the obvious intention of the legislature that there be some degree of monitoring by the court of its parenting orders. 

The other view is that the court’s power in the event that a section 82 report leaves it dissatisfied is to "review" the orders in the sense of expressing that lack of satisfaction and the reasons underlying the dissatisfaction to the parties and then leaving the matter to them. According to that view, if the report of 28th November, 2003, leaves Mr. McLachlan’s client or any other party dissatisfied, his or her recourse is to seek leave for a rescission or variation under section 90. This view is based on the failure of the legislation to specify in any detail just what is meant by "review" and the doubts many will hold that Parliament, by so skimpy and vague a provision as section 82(2), intended so significant a grant of power as to allow the court, more or less of its own motion, to reopen matters even if the parties themselves show no interest in so doing.”

In the Matter of Simon and Patricia 2003 CLN 8, Magistrate Mulroney said “Section 82 sets no limits on how, when and why the alteration to the order might occur.” He further stated:
“Section 82 differs from the other Sections of the Act that permit the extension of orders, in that the other Sections require notification of a breach of the order or application for leave to vary or revoke the existing order. This Section provides the Court with an opportunity to act on its own motion. There is therefore no need to provide a hurdle for a party to overcome, in order to avoid a possible abuse of the court process, before the Court will consider the application to change the order.”

And later:

“The provisions of Section 82(2) permit a complete change in both the nature and the duration of the existing order, provided that the Children's Court is not satisfied that proper arrangements have been made for the care and protection of the child or young person and that the new orders are justified to the same degree as if the Court was hearing the matter for the first time”.
One purpose of Section 82 Reports is to give the child a voice s/he has curiously otherwise lost.

Section 90(3) does not specify the child to be a party who can make the application.  Sub-section (b) explains why that is so.  The Act was intended to place responsibility for such matters in the children’s Guardian who was to monitor, support and involve themselves where appropriate in those issues.  Those sections have never been promulgated and the children’s Guardian is largely a dinosaur. It is argued that sub-section (e) creates that power but in my view that provision exists to only enable parties who are not otherwise specified.

This means as a matter of fact that if a child who, through her representatives often may be the moving force to invite the Court to review matters, s/he cannot bring a Section 90 Application. It is therefore open to the Court to take action as set out in Section 82.
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