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IN THE MATTER OF AILSA 

MEMORANDUM

1. A preliminary point has arisen for determination in the context of this amended application filed on 16 May, 2006 by the Director-General of the Department of Community Services and amended on 18 May, 2006.   Leave has been given to the Director-General to seek a “final” order rescinding earlier care orders made on 30 November, 2005 and allocating parental responsibility for Ailsa to the Minister until the child shall have attained the age of eighteen years.   The basis of the Director-General’s case is the Mother’s failure to remain living at Glen Mervyn and her failure to complete their programme which, it is contended, represents “a significant change of relevant circumstances” for the purposes of section 90.

2. The original orders of 30 November, 2005 were made under section 38(3) so as to give effect to a Care Plan.   Accordingly, the care orders were made by consent and without a finding of need of care and protection ever having been made. The question that has arisen is whether, in those circumstances, a different care order, which might flow from leave to rescind or vary under section 90 requires such a finding as a necessary pre-condition.   

3. I have read submissions prepared by Mr. Herridge for the Director-General, Ms. Beaumont for the Mother, and Mr. McLachlan as the separate representative for the child.   

4. For reasons I expressed in Re Cassandra, [2006] 5 CLN 4, the order of 30 November, 2005 is an order made under section 79 notwithstanding that section 38(3) provided the circumstances in which it could be made without a ground having been established.   Like any other order under section 79, it is available to be rescinded or varied if leave is granted and a proper case demonstrated.   Leave has been granted pursuant to subsection (2) of section 90.    Subsection (5) of the same section provides that “if an application for variation of a care order is made or opposed by the Director-General…  …and a ground upon which the application is made is a ground that has not previously been considered by the Children’s Court, the ground must be proven as if it were a ground of a fresh application for a care order.”  

5. I am not sure what, if any, is the significance of the omission in section 90(5) of a reference to “rescission” as opposed to “variation.”  Here, the Director-General purports to seek a rescission followed by a fresh order but it is very difficult to see that this differs in any material respect to an application for a variation.   I think that, for the purposes of section 90(5), there is no distinction to be drawn and none intended by the legislature.     Otherwise, it seems to me that the terms and meaning of section 90(5) are straight-forward.  It seems clear that, except under section 38(3), a Chapter 5 care order requires that a ground be established.   Section 38(3) provides an alternate method of seeking a care order “without the need to be satisfied of any of the grounds under section 71,” appropriate where there is agreement and a mutual desire to advance and promote the safety, welfare and wellbeing of a child while avoiding contested proceedings.   But the agreement is now past and the Director-General has sought and obtained leave to bring what will be a contested proceeding, seeking a care order and, in these circumstances, I think he must specify a ground and establish it.   Sometimes, perhaps more often than not, the ground and the changed circumstances necessary to obtain leave will coincide but sometimes they may not and it seems to me that the purpose of section 90(5) is to ensure that, if the parties are no longer ad idem, there will be a proper opportunity to consider whether a care order is indicated. 

6. I will make directions in accordance with this view.
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