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MEMORANDUM
1. These are care proceedings regarding “Louis” who was born in August 1996 and “Edna” who was born in September 1999.   The mother now lives in the Coffs Harbour district.   Louis’s natural father is Mr S who has played relatively little part in the boy’s life and no part in these proceedings.   Edna’s father, Mr C lived in a de facto relationship with Ms. S from about 1997 and married her on 25 April, 1999 and filled the role of father to Louis from the time when the child was about one year of age until about October, 2001, when he and Ms. S separated, and beyond.

2. On 2 November, 2001, Edna was admitted to the Royal Prince Alfred Hospital at Camperdown, apparently having ingested a quantity of her mother’s diazepam [valium] tablets.   Ms. S resided in the hospital with her daughter and her prescribed medicine, which included M.S.Contin, liquid morphine and valium, was brought to the hospital by her own mother, the children’s maternal grandmother, for Ms. S’s use.      

3. Edna apparently recovered her health and, on 4 November, 2006 was discharged from hospital in the care of her mother.  Some hours later, the child was readmitted to hospital, presenting with symptoms of opiate intoxication which were subsequently confirmed at Prince of Wales Hospital at Randwick to which she was hurriedly transferred.   

4. Care proceedings instituted by the Director-General of the Department of Community Services followed and, on 28 April, 2003, after a nine days hearing, I made long term care orders allocating parental responsibility for Edna to her Mr C (“the father’) and parental responsibility for Louis to his maternal grandparents.   Additionally, I ordered that parental responsibility with regard to the children’s contact be shared by the Minister with the father and the maternal grandparents.   

5. The contact orders of 28 April, 2003 provide that the two children be together during  their school  holidays which should be spent with the father for half of each holiday and the maternal grandparents for the other half and that the maternal grandparents be entitled to arrange contact between the children and either of them and the mother provided that all such contact to the mother be supervised.  Pursuant to section 47, the Mother is prohibited from approaching or contacting Edna and Louis or either of them except in the presence of one or both of the maternal grandparents.

6. Proceedings for variation/rescission of orders made in this case are now listed for hearing in the Children’s Court commencing on 19 June, 2006 and an application that I disqualify myself from further dealing with the case was brought by Mr. Jackson of Counsel and argued before me on 26 April, 2006.   In addition to Mr. Jackson who appears for the mother, Mr. Nasti appears for the Director-General, Mr. McLachlan appears for the father, Ms. Robertson for the maternal grandmother and Ms. Muggenthaler appears in the interests of the two children.   Mr. Jackson, in his written submissions, referred me to the decision of the High Court of Australia in The Queen v. Watson; ex parte Armstrong [1976] 136 CLR 248, Australian National Industries Ltd. V. Spedley Securities Ltd (in Liq.)[1992] 26 NSWLR 411, 419A-421A, 438C-442DE, 448G-449; and Johnson v Johnson (No. 3)[2000] FLC 93-041.
4. In the course his address, Mr. Jackson referred me to some passages in the transcripts of various interlocutory proceedings which have taken place since the “final orders” were made on 28 April, 2002.   Later he conceded that those passages are really not central to the thrust of his submissions and so I do not propose to deal with them in detail.   I have considered them and have concluded, for the reasons which I expressed in arguendo, that none of them discloses a basis for disqualification.

5. Central to Mr. Jackson’s case, however, is his contention that, on 28 April, 2002, having “found against” the mother, particularly as to her credit, my continuing in the case to hear and determine the variation/rescission proceedings would give rise to a reasonable apprehension of bias so that I should disqualify myself.   Accordingly, I should now review my reasons for judgment in close detail.   In the course of the hearing, I heard a good deal of evidence by way of the mother’s explanation of Edna accessing her mother’s valium on 2 November, 2002 – arranging the drawers of a wardrobe into a neat ‘staircase,’ climbing up on the open drawers, taking care not to break the drawers by treading on the floors and, instead, favouring the sides of the drawers, reaching up to and rummaging around towards the rear of the top shelf of a wardrobe, selecting the bottle of valium from other medicines stored there, descending the ‘stairs’ and unscrewing the ‘child proof lid of the medicine bottle. I found at page 11 that “even for a child who has been described as a ‘climber,’ that explanation seems very unlikely to me.”

6. Later, at page 13, I dealt with the question of whether and what drugs, brought to the hospital during the first admission by the maternal grandmother, were available to the mother prior to the child’s discharge on 4 November, 2002 and, contrary to the mother’s evidence to the contrary, I was not satisfied that, during her sojourn in hospital, her valium bottle and its contents which might have included MS Contin were not available to her.  

7. In my judgment, I noted the chronic back pain which had been a feature of the mother’s life since the age of eighteen years and which, in the course of 2001, was greater than had previously been the case and was affecting her mobility and prompting her to fall.   I noted the death of a much loved aunt during that year and her own attempted suicide in early 2001.  I noted the mother’s dependence on morphine and other medication at the time of her arrival at Leichhardt in October, 2001 and that, at one point, she had been “double dipping” and improperly obtaining narcotics simultaneously from a number of medical practitioners.   I took into account Dr. Apler’s alarming view of the mother’s emotional state, in contrast to her own assessment of it.   Finally, I expressed my doubt as to the mother’s response to first coming across the child consuming medication – she said she telephoned her mother in order to ask what to do rather than simply telephone an ambulance.   Clearly, these were all matters, some disputed and some not, which contributed to my assessment of the mother and influenced my decision that she posed an unacceptable risk to Edna’s health and safety.   I found that, “even on her versions of events, the Mother had failed properly to protect Edna from harm which, only with the wisdom of hindsight, can be seen to be not life threatening but which was grave at any event” and that “it is not at all clear that her version should be accepted.”    I found a significant likelihood has not been demonstrated that I was in error in that assessment whatever may be the position nowadays, some years after the event.

8. With great respect to Mr. Jackson of Counsel, it does not seem to me that the judgment of the High Court in Watson & Armstrong has a great deal to say about the present case and the position in which I find myself but I think that Smedley, Johnson and the decision (to which I was not referred) of the High Court of Australia in Livesy v New South Wales Bar Association [1983] 151 CLR 288 probably do.   The test, of course, is whether a fair minded lay observer might reasonably apprehend that the judge might not bring an impartial and unprejudiced mind to the resolution of the question which the judge is required to decide and, in Livesy’s case, the High Court found that, two members of the NSW Court of Appeal who had heard and rejected an application to be admitted to the bar should have disqualified themselves from hearing and determining a subsequent application, proceeding on the same set of facts and with the same witnesses, including the unsuccessful original applicant, that a barrister be struck off the role of legal practitioners.

9. The Livesy judgment appears to have provided the basis for the decision of the NSW Court of Appeal in Smedley where Mahoney JA observed that:

 “…for things emerge from the decision in Livesy and the cases which have succeeded it: (a) the disqualification of a judge for apprehended pre-judgment depends on form rather than substance; (b) whether there is an unacceptable appearance of pre-judgment is to be decided, not according to likelihood, but according to possibility; (c) it is to be judged, not according to what the court and parties know, but according to the impressions of a lay person who does not know the facts; and (d) there will be an unacceptable appearance of pre-judgment if the judge has previously with the issue of fact or credibility which is before him in the instant case.

With only such reservations as were indicated in, for example, Livesy’s case (at 299-300) it is, in my opinion, proper to approach a question of this kind upon the basis that, where decisions of fact or credibility have been made, the pre-judgment principle will apply unless there is a ‘necessity’ for the judge to sit or that the case is ‘an extraordinary case’ or one which involves ‘special circumstances.’ ”

10. Meagher JA emphasised the point that “…the novel doctrine for which Livesy’s case is responsible is that where a judge determines either an issue or the credibility of a witness in one case and the same issue or the credibility of the same witness arises in a later case, he disqualifies himself from hearing the later case if a hypothetical observer might possibly suspect that he will be biased in embarking on the later case…The High Court has decided several times that the knowledge of the individual does not extend to the knowledge that a judge is capable of putting aside evidence heard and finding made in a previous case and deciding the case before him only on the evidence led in that case.”
11. It seems to me that, having regard to the authorities, I should disqualify myself from further dealing with this case and, accordingly, I will ask the relevant officer to allocate another Children’s Magistrate to hear and determine it.
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