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THE CHILDREN’S COURT OF NEW SOUTH WALES
Children’s Law News


RE: Madeline, Maryanne, Steven, Phyllis, Brendan, Bevan and Patricia

IN THE CHILDREN’S COURT 

OF NEW SOUTH WALES

AT PARRAMATTA

28 MAY 2007

MITCHELL SCM

IN THE MATTERS OF MADELINE,

MARYANNE, STEVEN, PHYLLIS,

BRENDAN, BEVAN AND PATRICIA

Nos.   462 to 468 of 2007

REASONS FOR JUDGMENT

1. These are seven applications, one for each of the seven children named above, brought by Detective Inspector Wayne Hayes on 17 May, 2007.   Inspector Hayes is the officer in charge of an investigation in relation to the death of “Mannfred” who was born in….2003.   Mannfred and each of those seven children were closely related and an inquest into his death is being conducted before a Deputy State Coroner.   

2. When these seven applications came before this Court, Mr. Saidi of Counsel appeared for the Applicant, Mr. Hayes, instructed by the Crown Solicitor, and Ms. Collopy appeared for the Director-General of the Department of Community Services.   The affidavit of Mariella Margherita Schattiger, sworn or affirmed on 21 May, 2007, demonstrates that Ms A, Mr B, Ms C, Ms D, Mr E and Mr F, each of whom is an interested party being a parent and/or sometime carer of one or other of the seven named children, has been served with a copy of the applications and only Ms G and Mr H, who fall within the same category, have not been served because their whereabouts are unknown.   None of those persons was represented before me and neither was there any appearance in the interests of the children.

3. Ms. Schattiger’s evidence is that the children ‘Brendan’, his brother ‘Bevan’ and ‘Patricia’ are in the parental responsibility of the Minister and placed with carers.  

4. The legal status of the children ‘Madeline’ and ‘Steven’ is unclear to me.   According to Ms. Schattiger, Madeline and Steven are “either in the care of (the) grandfather or parental responsibility is shared by DoCS and the grandfather.”
5. The evidence is that there are no care orders in relation to ‘Maryanne’ or ‘Phyllis’.

6. Mannfred died on [               ], aged five months.  An inquest into Mannfred’s death is listed for hearing at [        ] on [      ] 2007.   He was known to the Department of Community Services and on 15 October, 2003, was placed in the temporary care of Ms ………………and Mr …….. pursuant to a Temporary Care Agreement.   

7. In her affidavit of 16 May, 2007, Mariella Margherita Schattiger alleges that each of the seven named children was known to the Department of Community Services and was, at one time, the subject or was associated with the subject of an intervention by that Department and it appears that each of the interested persons and their dealings with the seven children and the involvement of the Department of Community Services are matters likely to be relevant to the inquest.  In particular, Ms. Schattiger alleges that the Department’s involvement with these children is likely to arise as a topic for consideration and possible criticism by the Deputy State Coroner.  A seven volume coronial brief of evidence has been prepared and is ready to be served which will be made use of by a variety of persons engaged in the conduct of the inquest and the names and identifying information relating to the seven named children are contained in the brief.   Flowing from the terms of section 105 of the Children and Young Persons (Care and Protection) Act, 1998, the Applicant fears that an unlawful publication of the names and identifying information of a child may be involved.

8. There is a variety of views as to what may constitutes a “publication” within the meaning of section 105 of the Children and Young Persons (Care and Protection) Act 1998” and I was addressed by Mr. Saidi of Counsel and urged to adopt the view that the intention of the legislation is not to prevent the responsible disclosure of important information to that limited group of persons with a legitimate and special interest in it, particularly where that interest has a child protective character.   Regarding the present case, those who need to know the circumstances surrounding the seven named children so as to ensure a successful coronial inquest into Mannfred’s death would seem to fall into that category and the enterprise in which they are engaged is intended and is likely to be protective of children.  

9. Among the authorities to which I was directed, I should mention, particularly, Roget v Flavel (1987) 47 SASR 402 and Australian Broadcasting Corporation v Royal Commissioner, State Bank of South Australia (1991) 56 SASR 274.   In each of those cases a purposive approach was adopted and emphasis was placed on the need to have regard to “the setting in which the communication was made” in determining whether a communication amounted to a prohibited “publication.”   Another interesting case in the present context, because it related to disclosure of information regarding a child to a statutory authority charged with the collection and investigation of material suggestive of child abuse, is Re M (a child) [2002] 4 All ER 401.   

10. In the case of In the Marriage of MJ Bateman and YC Patterson [1981] 7 Fam LR 33 it was held that Parliament, in enacting provisions of the Family Law Act similar to the confidentiality provisions of the “Care Act,” “did not intend to interfere with the proper functioning of legal processes” and that the term “publish” should be understood “in the sense of making information or material available to the general public or a section thereof or in the sense of making known generally.”

11. Other authorities on which I have placed reliance is the judgment of the Full Court of the Family Court of Australia in Re W: Publication Application  (1997) 137 FLR 205 where the Court looked at the “relationship of significance” between the Family Court and the state welfare authority in declining to see a particular communication as amounting to a “publication” in the sense of a disclosure to the public.   Similarly, in Hinchcliffe v Commissioner of Police (2001) 118 FCR 308, Kenny J spoke of “a special interest in the subject matter which is substantially greater than or substantially different from the interest of members of the public generally who do not have such a relationship.”   
12. On the bases of those authorities referred to by Mr. Saidi and very helpfully compiled by Mr. McDonnell, I am very doubtful if the communication which Mr. Hayes contemplates amounts to a publication within the meaning of section 105 of the Children and Young Persons (Care and Protection) Act 1998 at any event. 
13. Each of the applications before me seeks orders in almost identical terms to the following effect:-

1. That the restrictions upon the publication and identifying information of the individual child to whom the particular application applies be lifted pursuant to the provisions of s. 105 of the Children and Young Persons (Care and Protection) Act 1998 so as to permit the publication  of the child’s name and identifying information for the purposes of an inquest to be held into the death of Mannfred by the Deputy State Coroner;

2. That the publication of the name and identifying information is to be restricted to any legitimate purpose associated with the preparation of a coroner’s brief, service of the coroner’s brief on any interested party to the inquest and the giving of evidence of any person at the inquest as well as any findings and orders necessary made by the Deputy State Coroner in exercising his function;

3. That the orders numbered 1-2 do not affect the general power given to the Deputy State Coroner holding such inquest to otherwise suppress publication of any name or identifying information of the child referred to in Orders 1 and 2.

14. Section 105 (1), (1A) and (2) of the Children and Young Persons (Care and Protection Act) 1998 prohibits the publication of the name of and identifying information regarding a child or young person who is or is likely to be the subject of proceedings in the Children’s Court or is or is likely to be a witness in such proceedings or named or mentioned or otherwise involved in such proceedings or is the subject of a “risk of harm” report or a report of homelessness.   Section 105 (2) creates an offence of publication which, by section 105 (5) is one of strict liability.   But section 105 (3) provides some exceptions where an otherwise unlawful publication will be permitted.   The first is the publication of an official report of the proceedings of the Children’s Court that includes the name of a child ([section 105 (3)(a)). Leaving that aside, section 105 (3)(b) recites a number of circumstances where the prohibition against publication does not apply.

15. Section 105(3)(b) provides that…..

(3) Subsection (1) does not prohibit:

the publication or broadcasting of the name of a child or young person

(i)  in the case of a child – with the consent of the Children’s Court, or 

(ii) in the case of a young person – with the consent of the young person, or 

(iii) in the case of a child or young person who is under the parental responsibility of the Minister – with the consent of the Children’s Guardian of the Children’s Guardian is of the opinion that the publication or broadcasting may be seen to be to the benefit of the child or young person, or

 (iv) in any case – if the child or young person has died. 
16. There is a degree of ambiguity in the section and the question arises whether (iii) excludes (i) or (ii) so that, if the child or young person is in the parental responsibility of the Minister, the consent of the Children’s Court or his/her own consent is irrelevant and the consent of the Children’s Guardian’s is the only consideration.   Another view is that where a child or young person is in the parental responsibility of the Minister, the consent of both the Children’s Court and the Children’s Guardian is required.

17. I think the preferable view of section 115(3)(b) is that an otherwise unlawful publication will be permitted in any one of the four circumstances recited in section 115(3)(b)(i) to (iv) and, if that be the correct view, this Court has jurisdiction in each application to give the consent as sought both in respect of those children who are or may be in the parental responsibility of the Minister and those who are not.   None of these children is a “young person” within the meaning of section 3.  

18. The communication which Mr. Hayes contemplates is to responsible persons engaged in a serious and child-protective enterprise. It is a communication limited to those persons on a “need to know” basis and its confidentiality can be protected by the terms of the consent and by the power of the Deputy State Coroner to control the use to which information arising in the course of an inquest can be put.   I am confident that he/she will be careful of the interests of the seven named children the subject of these proceedings. 

19. Accordingly, pursuant to section 105(3)(b)(i) of the Children and Young Persons (Care and Protection) Act, 1998 the Children’s Court consents to the publication of the names of and identifying information regarding the seven children named in these applications solely for the legitimate purposes of the preparation of and conduct of an inquest to be held by a Deputy State Coroner into the death of the late Mannfred.
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