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IN THE MATTER OF ‘ADAM and MICHAEL’

1. ‘Adam’ (d.o.b ….1995) and ‘Michael’ (d.o.b ….1999) are the sons of Ms N and Mr N.  The parents separated in October 2001 after 7 years of marriage. The boys lived with their mother and had contact, including overnight contact with their father.  This contact including staying with their father and his partner Ms H. On the evening of 30 April 2003, while being put in bed, ‘Michael’ told his mother about certain events in which he had been sexually abused by his father.  On 2 May, ‘Michael’ was interviewed by JIRT where the gist of the disclosure was repeated. ‘Adam’ was also interviewed by JIRT in which he disclosed nothing untoward between his father and himself.

2. The Director General of the NSW Department of Community Services (“the Department”) seeks care orders for the children pursuant to s71 (c) of the Children and Young Person (Care and Protection) Act 1998 (“the Act”), namely that each was a child who has been or is likely to be physically or sexually abused or ill treated.

The Evidence

3. The ambit of the disclosure to the mother on 30 April thus:

Child:

Gomez has a willy

Mother:
Yes, many dogs do, like people

C:

Papa makes me touch it

M:

What do you mean

C:

I don’t like it, it makes me sick

M:

Does Papa show his own willy too

C:

Yes, he makes me put it in my mouth…it makes me sick

M:

Do you get stuff in your mouth?

C:
Yes, it makes me sick.  He takes Gomez and puts him like this (waving arms around) and then in my mouth

M:

Gomez in your mouth?

C:

Yes

M:

So, Papa and Gomez?

C:

Yes

M:

And then what happens afterwards

C:

He punched me.  He kicked Gomez away and punched me

M:

Where did he punch you?

C:

On my leg (pointing to his knee)

M:

You don’t have to worry.it will never happen again

C:

OK.  I don’t want to go there again

M:

How often has it happened?

C:

Many times

4. The mother reported that at some point during this conversation she had asked the child where the father ’s girlfriend was and he told her that she wasn’t there. A little while later, the child walked out of his bedroom and saw his brother ‘Adam’ and said “I told mum about the willies”.

5. According to the mother, ‘Michael’ had been clingy for weeks and had told her many times that he did not want to stay at his father’s. She had been told by ‘Adam’ that the father had been disciplining ‘Michael’ by yelling and smacking him when he wouldn’t go to sleep and thought that ‘Michael’ reluctance could be due to that.  The childcare centre also noted that ‘Michael’ had been difficult to manage particularly in the few weeks prior to this disclosure.

6. The mother’s response and demeanour while ‘Michael’ was disclosing to her would have been evident to him and included shock and horror, belief in what he was saying, and a promise to protect him.

7. The following day after the mother had collected ‘Michael’ from day-care, whilst driving in the car to collect ‘Adam’, they passed a cemetery and ‘Michael’ said words to the effect:

8. “When daddy dies, I’ll say “Look at that grave.  That’s my daddy who always touched my willy””.

9. The mother also said that ‘Michael’ told her:

-that Ms H, his father’s partner, watched them while it happened and had tried to stop him 

-that ‘Adam’ was present and had kicked ‘Mr N’ when it happened.

The presence of Ms H and ‘Adam’ was a contradiction of the previous evening’s reportage. It is unclear whether the child was saying that there was only one incident where they were present and not at others or whether there was only ever one incident in any event. If the latter, that is also inconsistent with the initial disclosure that it happened many many times.

10. The JIRT interview on 2 May was somewhat long and difficult to engage and hold ‘Michael’ attention. During the interview the child answered the following questions:

Q:

Are you going to dad’s this weekend? No? What is that?

A:

I’m not

Q:

Do you want to go to dad’s

A:

No

Q:

No. Why is that?

A:

Because

Mother

That’s okay, ‘Michael’. You just tell them why sweetie.

A:

Because mummy….

11. ‘Michael’ then became distracted and started to play with something in the room, he was encouraged to come back to the interviewer:

Q:

So tell me about daddy.  Tell me about daddy

A:

(no verbal reply)

Q:

No? Why not?

A:

Because

Q:

Do you like daddy? Why don’t you like daddy?

A:

Because he put willy in my mouth

Q:

Who’s willy?

A:

Gomez’s.

Q:

Who is Gomez?

A:

I can’t remember

12. Later after the child identified what he meant by willy on a picture:

Q:

Ok and who has a willy

A:

dogs

Q:

who is Gomez?..is he a dog?

A:

(no verbal reply)

Q:

Michael, whose dog is he?
A:

Gomez

13. Gomez was or is a German shepherd dog owned by the father. It can be said that the JIRT interview confirms part of the earlier disclosure involving the dog but not the disclosure where the child told his mother that his father placed his own penis into the child’s mouth.  Further the child seems to be referring to just one incident in the JIRT interview. JIRT also interviewed ‘Adam’ He did not make any complaint regarding his father nor did he say anything that touched on the issue raised by Michael. 

14. The mother gave evidence in these proceedings and confirmed the manner and terms of the disclosures to her. Her truthfulness and accuracy about what was said to her is not subject to challenge and I accept ‘Michael’ has disclosed accordingly.

15. Shortly after the JIRT interview the mother and boys stayed with the maternal grandfather Mr M and maternal grandmother. Mr M swore an Affidavit attesting to ‘Michael’ being extremely unsettled and not himself for a significant period of time they stayed. He said that ‘Michael’ had nightmares every night where he would say “no, no” in his sleep. These nightmares were apparently uncharacteristic and lasted a couple of weeks. The day they arrived, 2 May the child told his grandfather that he didn’t want to see his father because he puts “willy in my mouth”. Prior to the conclusion of the hearing, the maternal grandparents left Australia to live in Switzerland. It was indicated to the Court by the mother that the grandfather wished to withdraw his deposition. Subsequent to the parties’ submissions she provided a letter from the paternal grandfather in which he states that he did wish to withdraw his deposition due to his concerns that the evidence may not be “valid”. Mr M said that at the time the boys and their mother came to stay with them, the atmosphere was highly charged and traumatic not only because of the disclosures but also due to the fact that his wife had just had a major operation. He further said that ‘Michael’s’ diction was poor. Thirdly, he had experienced ‘Michael’ as being “highly inventive” which caused ‘Adam’ to get into trouble.

16. The mother also gave evidence, extremely reluctantly, probably due to embarrassment, that whilst she was married to the father he would want her to engage in sexual fantasies involving dogs. Shortly before the marriage ended, the father had another dog (same breed same name) and one evening attempted to have the mother touch the dog’s penis apparently to turn the fantasies into reality. According to the mother it was done in an angry if belittling manner, and when she resisted the father tried to force her hand to touch the dog, she refused and the incident ended. It is not suggested that either child would have witnessed this incident.

17. The father also gave evidence. In relation to the incident involving himself, the mother and the dog he attempted to convey a somewhat different picture saying that he and his wife were being silly and playful together and nothing had come of it. He denied attempting to force her hand to touch the dog’s penis. I much preferred the mother’s evidence about this incidence. The father was evasive and was somewhat misleading in identifying it as a light-hearted situation.

18. The relevance of this evidence is that it lends cogency to ‘Michael’s’ disclosures. Some weight should be placed on this fact to the extent that though ‘Michael’s’ disclosures are totally outside the range of behaviour that any child, let alone one who is 4 years old, would normally experience.  However, the same cannot be said for the father, in at least a generic sense.

19. Since the disclosures, ‘Michael’ and his brother ‘Adam’ did not have contact with their father for some months. This caused distress to ‘Adam’. A couple of months after the disclosures, ‘Michael’ told his mother that he wanted to see his father and that he was only “tricking”. He repeated this on occasion. He apparently has not retracted this “retraction” though it should be seen in light of the fact that it involved contact with his father. There is ample evidence that not seeing his father was causing ‘Adam’, at least, distress and it is possible that ‘Michael’ sensed that ‘Adam’ thought him responsible for the situation and by saying that he was “tricking” he was attempting to make things better for ‘Adam.’ I note that there has been significant supervised contact with the father and the boys over the last 9 months and their has not been any relevant adverse comments about his relationships with the boys.

20. The family was seen by Ms Whale, a Court Clinician, for assessment. There is little if anything to be gained from the evidence of Ms Whale in relation to the Establishment of this matter under s71(c). I note that she suggested that ‘Adam’s’ behaviour and lack of disclosure in the JIRT interview could well amount to a deliberate refusal to disclose. Whilst that may be true, the converse is equally true, namely that he in fact has nothing to disclose both relating to himself and his brother ‘Michael’. He was asked whether he had kicked his dad and he appeared to be genuinely shocked at such a suggestion.

21. ‘Adam’ and ‘Michael’ have had the therapeutic intervention in the past prior to the disclosures. (Both boys, particularly ‘Michael’ have/had learning and behavioural difficulties and ‘Adam’ had significant anxieties primarily associated with his parent’s separation.) There is no suggestion that this intervention was required due to any sexual or other abuse occurring. Accordingly, it is impermissible to draw any inference that the need for such intervention could be due to any abuse.  What may be significant is that ‘Adam’ has never suggested in counselling that he was subject to or witnessed any abuse.

22. The father strongly denies any sexual abuse or inappropriate sexual behaviour with either of his sons. His evidence about his contact with the boys included a chronology of events up to the time of disclosures. Paragraph 25 of his Affidavit refers to the dog Gomez and says that “On 7 March we moved…to ‘Smith’ St.  There, Gomez often sat on a rock in the back garden and in that position is penis protruded markedly and both boys commented and laughed about this. For example they would say “Look-Gomez’s licking his willy”. They repeated it, sniggered about it and when I said to stop it, they would say in a silly fashion “licking willies”.  

23. The father gave evidence that there was an incident that could have founded the “allegations”.    He said that it was a weekend two weeks prior to Easter, (which would have been Friday 4 April – Sunday 6 April). I note that he did not mention this incident in his Affidavit (aside from the general activities in Para 25 as mentioned above) nor in his chronology of events.  He said: “Ms H was in the kitchen and the kids were playing on the rocks. Gomez was jumping from one rock to another. The kids were running after, and Gomez kept on sitting and the kids kept on talking  about willies…”willy willy”, screaming really out loud, obviously with the neighbours and I had been in the kitchen watching TV.  I screamed out to ‘Michael’ “Stop saying that, it’s rude.  Don’t talk in that manner”.  He said “Oh, look, Gomez’s willy’s sticking out”…they kept on sniggering and laughing about it.  He said, “Look, willy, willy, willy, willy.”  At that particular time I said “Boys, enough, no more screaming, don’t talk about willies, it’s rude.  Do not talk about these things”. He said that ‘Michael’ was out of control and told him to go to his room which he refused to do and when warned about getting smacked he kept on defying his father and so he took ‘Michael’ by the arm smacked him and told him to go to his room.  He said “..maybe to the point where I smacked him a bit too hard.  Maybe that’s a possibility why, through the Court hearing I’ve heard that he was a bit hesitant to come back to me but that’s the only time I would have recalled, that’ s him, maybe bringing up the dog”.

24. I note that Ms Whale said that when she asked the father for any explanation about ‘Michael’s’ allegations he did not mention this incident.  From what the father said it seems to me that it is only through the Court hearing that he has realised that this incident may be an explanation.  I also note that the mother had reported that her understanding of the child’s reluctance to go to his fathers was that he had been yelling at him and smacking him. ‘Adam’ had told her this.  The relevance of this is two-fold. It indicates to me that ‘Adam’ was prepared to disclose such material to his mother about his father. Secondly, it lends some weight to the father’s explanation. The father was cross-examined about the degree of force behind the smack. He was not cross-examined about any other times he may have used inappropriate force. There is no evidence before me from which I could conclude that the father’s conduct involved any unlawful chastisement of his child.

25. The mother said in evidence that the boys did engage in lewd language in sexual play. Indeed she had them bath separately. It was possible some of the language came from other children at ‘Michael’s’ day care centre. There is no suggestion that such language or conduct was the result of being exposed to any inappropriate conduct or abuse. Her evidence does lend support to the father’s evidence about the boys conduct as expressed above.

26. As to whether the incident could found ‘Michael’s’ disclosure was asked of Ms Whale and though she said that she thought not, I find that such comment is neither within her expertise nor role.

27. In her Affidavit, Ms H said that she had never witnessed any conduct as described by ‘Michael’. She also gave evidence and said that she had never known the father to smack the children and did not know of any incident in which he smacked ‘Michael’. She said that he had not engaged in any sexual fantasies with her involving animals. From what she observed whilst living with the father, he was a very loving father to his sons.

28. Both the mother and father said they had experienced ‘Michael’ telling fanciful and quite convincing stories but not within the same calibre as the disclosures.

The Law

29. The Applicant’s case is that ‘Michael’ has been sexually abused and that both ‘Michael’ and ‘Adam’ are likely to be sexually abused based on the fact that ‘Michael’ has been. Alternatively, the Applicant argues that if the Court does not find that ‘Michael’ has been sexually abused, the Court would still be satisfied that one or both are likely to be sexually abused. This alternative proposition is an issue in the proceedings, as both the representative for the respondent father and the Separative Representative for the subject children argue that the Court could not make a finding that there is a likelihood of abuse unless it has found that the abuse against at least one child has in fact occurred. That is, that the issue of likelihood is not really an alternative but rather an issue which arises in some circumstances based on a prerequisite finding of actual abuse. All parties agree that the onus of proof rests upon the Applicant and that the standard of proof is upon a balance of probabilities. However, the Applicant argues that due to the principles of the Act (see s9) the Court is not bound to apply the Briginishaw test because of the alternative of “likely to be abused”. The other parties disagree with this proposition.

Grounds for Finding a Child to be in Need of Care

30.
61 Applications for Care Orders

(1)
 A care order may be made only on the application of the Director-General, except as provided by this Chapter

(2) A care application must specify the particular care order sought and the grounds on which it is sought.

(3) The order sought may be varied, but only with the leave of the Children’s Court.


71 Grounds for Care Orders

(1) The Children's Court may make a care order in relation to a child or young person if it is satisfied that the child or young person is in need of care and protection for any of the following reasons: 

(c) the child or young person has been, or is likely to be, physically or sexually abused or ill-treated 

31. It is apparent from the terms of s61, that the court is limited in its inquiry to that sought by the Applicant.  

Standard of Proof

32.
72 Determination as to care and protection 

(1) A care order in relation to a child or young person may be made only if the Children's Court is satisfied, on the balance of probabilities, that the child or young person is in need of care and protection or that even though the child or young person is not then in need of care and protection: 

(a) the child or young person was in need of care and protection when the circumstances that gave rise to the care application occurred or existed, and 

(b) the child or young person would be in need of care and protection but for the existence of arrangements for the care and protection of the child or young person made under section 49 (Care of child or young person pending care proceedings), section 69 (Interim care orders) or section 70 (Other interim orders). 

33. In the matter of “May” and “Ben” 17 December 2002 Crawford CM stated that the standard of proof is the civil standard on the balance of probabilities citing the “Briginshaw” test (Briginshaw v. Briginshaw (l938) 60 CLR 336). The Briginshaw test is also found in s140(2) of the Evidence Act 1995:

140(2) Without limiting the matters that the court may take into account in deciding whether it is so satisfied, it is to take into account: 

(a) the nature of the cause of action or defence; and

(b) the nature of the subject-matter of the proceeding; and

(c) the gravity of the matters alleged.”

34. As Dixon J said in Briginshaw (at 362)  “…the nature of the issue necessarily affects the process by which reasonable satisfaction is attained…”

35. The Applicant suggests that the parameters of the Briginshaw should include the consequences of making or not making a finding on the child. He relies on s9 of the Act which sets out the principles to be applied in the administration of the Act:

9(a) In all actions and decisions made under this Act (whether by legal or administrative process) concerning a particular child or young person, the safety, welfare and well-being of the child or young person must be the paramount consideration. 

36. In particular, the safety, welfare and well-being of a child or young person who has been removed from his or her parents are paramount over the rights of the parents.

37. The representative for the father emphasises s9(d):

9(d) In deciding what action it is necessary to take (whether by legal or administrative process) in order to protect a child or young person from harm, the course to be followed must the be least intrusive intervention in the life of the child or young person and his or her family that is consistent with the paramount concern to protect the child or young person from harm and promote the child’s or young person’s development.

38. The principles expressed therein could not possibly mean that the Court would be less stringent in its application of determining what evidence was relevant and reliable and how to apply the evidence. Likewise, whilst the nature of the proceedings is a factor to be taken into account and given that the principles and objects of the Act give “guidance and direction” in the administration of the Act (s7), I do not think those principles effect the standard of proof to be applied in Establishment proceedings.  

39. The decision of S v Paskos (1993) 8 WAR 561 held that an application under the Child Welfare Act was of a similar nature to that of a civil case and the burden of proof was on a balance of probabilities. However because of the serious nature of the powers conferred on the court to remove a child from its guardian or parent and the serious nature of the allegations often made in such applications, the evidence adduced should be of a relatively high persuasive force, leading to the court being satisfied to a relatively high degree of the facts upon which any order was to be grounded.

40. Allegations of sexual abuse are most serious, with serious consequences for all parties, not just the accused parent. Whether or not that abuse occurred must be determined before any consideration of further interventions can proceed. To apply any lesser standard, would be to allow the Court to be satisfied that sexual abuse might have happened, or there was a real possibility that it did happen.  This standard is not reflected in the language of s71(c): “has been sexually abused”. Is it reflected in the term “or is likely to be”?

41. In re O and N (minors) (FC) In re B (minors) (2002) (FC) the House of Lords considered the interpretation of equivalent legislation, namely s31(2) of  the Children Act 1989 which provides:

A court may only make a care or supervision order if it is satisfied…that the child concerned is suffering, or is likely to suffer, significant harm.

Lord Nicholls said :

“the first limb of condition (a) concerns an existing state of fact: the child “is suffering” significant harm. In the nature of things this calls for proof, to the requisite standard, of the facts said to constitute significant harm. An unproved allegation that the child has been sexually abused or subjected to non-accidental injuries will not suffice. The second limb of condition (a) requires the court to evaluate the chance that an event will occur in the future. ”Likely” does not mean more probable than not. It means a real possibility, a possibility that cannot sensibly be ignored having regard to the nature and the gravity of the feared harm in the particular case. This is a comparatively low level of risk   .in cases …in which there is a dispute over whether the child has indeed suffered past harm, the court may have regard only to harm proved to the requisite standard to have happened.  Otherwise the purpose for which the threshold criteria…could be defeated in a case where the only evidence that the child was likely to suffer harm in the future was an unproved allegation that he had suffered harm in the past. It would be extraordinary if, in respect of the self-same non-proven allegations, the self-same insufficient evidence could nonetheless be regarded as a sufficient factual basis for satisfying the court there is a real possibility of harm in the future” (referring to re H (minors) (Sexual abuse:standard of proof) [1996] AC 563).  

42. It is only once the Court has found that the child is in need of care pursuant to s71 that it can then consider the question of what orders, if any to make, and it is then that the real possibility of harm or “unacceptable risk of harm” becomes the applicable test.

43. In the case of ‘Adam’, where there is no evidence that sexual abuse has happened, the only basis that the Applicant could proceed would be that it is likely to have happen or that there is a real possibility that it will happen based on the fact that it happened to ‘Michael’. Again, a determination of likelihood depends on the prerequisite determination that ‘Michael’ was in fact sexually abused. To do otherwise would be determining that there was a real possibility upon a real possibility that sexual abuse occurred.

44. Whilst the decision of the House of Lords is not binding on this Court I am gratified that Lord Nicholls’ expression is so easily applicable, sensible and logical, that to not adopt his reasoning would be nothing but contrary. I also note that no Australian authorities setting out a different position have been placed before me.

Conclusion

45. These are serious allegations of sexual abuse, probably that may come down to one incident.  The Applicant’ s submission that the terms of the allegation are so outside a 4 years normal range of experience that it would be something that he could not have made up has some cogency.  However, his disclosures are somewhat diminished by a degree of lack of support of some details in the JIRT interview, albeit a confirmation of the gist of the allegation, a lack of support by ‘Adam’ and in fact a denial by purported witness Ms H, together with a degree of retraction just 2 months later. I note that it is somewhat curious that Ms H who apparently was present on the weekend 5-7 April, gave evidence she had never known the father to physically chastise either child. ‘Michael’ has apparently been involved in fanciful stories but certainly nowhere near the content or context of the current allegations.  

46. Then there is the evidence of the father, which whilst unsatisfactory in some respects, seriously contests the allegations and he has clearly set out the course of events leading up to the allegations. I did not think that he was a particularly good witness in that he was somewhat evasive and made light of some matters of which I would have preferred him to be more forthright. I suspect that there may have been more to the incident where he says that he smacked ‘Michaek’ but I could certainly not be satisfied to the required standard that it involved the dog’s penis being placed in the child’s mouth on that occasion or any other occasion.

47. I am not prepared to find that ‘Michael’ has been sexually abused. Nor do I say that he was not but I am not required to determine that question in any event. The Applicant has failed to discharge the onus of proof and accordingly fails to establish ground 71(c). Accordingly, the application is dismissed.

