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No. 66  of  2002

IN the MATTER of  ‘CALVIN’ No 2

REASONS FOR JUDGMENT

1. The child, the subject of these proceedings is Calvin who was born on [   ], 1991.   Calvin is the son of ‘Ms E’ and a father unknown to the Court. The proceedings commenced on 14th. February, 2002 when the Director General of the Department of Community Services by Peter Freeman, his delegate, brought an application under section 61 alleging that the child was in need of care and protection and seeking care orders.   The matter came before the court on 20th February, 2002 and an order was made placing the boy under the supervision of the Director-General pending further order.   At the same time, the Mother gave an undertaking not to disturb Calvin’s placement in his specialist out of home care placement.   

2. On 6th  March, 2002 the matter returned to court and there was affidavit evidence as to the boy’s incapacity to give proper instructions and to understand and participate in the proceedings and an order was made under section 100 for the appointment of a Guardian ad Litem to represent his interests and act in his place.   Sue Foley a social worker with very significant experience in child welfare matters was appointed.

3. On 3rd April, 2002, with the consent of all parties including Calvin’s Guardian ad Litem, the case was established on the grounds provided in sections 71(b), (c) & (d) and an order for an assessment under sections 53 and 54 was made.    The assessment report of Janina Szyndler was provided on 31st May, 2004.  Calvin’s difficulties were described by Ms. Szyndler in her report and he was seen as having “high care needs because of his challenging behaviours”.   Those probably have their origin in a variety of factors including the significant prematurity of his birth, the generalised neglect to which he was subjected whilst in the care of his mother and injuries which he severe sustained in January, 1994 when he fell from a second storey balcony.   Ms. Szyndler identified him as a person who “will continue to need high levels of support for his challenging behaviour at least over the next eight years and in all probability for the rest of his life.”

4. A Care Plan filed on behalf of the Director-General on 5th August, 2002 proposed that the lad be placed in the parental responsibility of the Minister and, on 14th. August, 2002, orders were made by consent placing Calvin until he shall have attained the age of eighteen years in the parental responsibility of the Minister in relation to all matters except as to his religious upbringing which should be the responsibility of his mother.  The Minister’s proposal was that Calvin should live in a group home and, with the concurrence of the parties, the court noted that Calvin requires a high level of one to one care from stable consistent carers and that the Minister, through her delegate, will liaise with the current service providers and all other necessary providers to ensure that the consistency and stability is maintained in Calvin’s interests.   The Minister’s intention to encourage contact, subject to the boy’s wishes, between Calvin and his mother, brother and other relevant family members was noted.   The orders of 14th August, 2002 went on to provide, pursuant to section 82(1), for the preparation on or before 7th February, 2003 of a report which was to deal with steps taken to implement a consistent behaviour management programme, the level, frequency and quality of Calvin’s contact with his mother, brother and other family members, his medical status and any medical interventions undertaken or proposed, the nature and extent of services provided for him and “the steps taken to identify an advocate from a non-government disability or care agency who might be appointed to assist Calvin and advocate for him independent (sic) of the service providers in place to meet his medical and other needs.” 

5. A report was furnished on behalf of the Director-General on 4th February, 2003.   The guardian ad litem considered it to be an inadequate response to the demands of the order and a further report was prepared on 15th May, 2003.   When the guardian ad litem found that second report to be wanting, the issue was referred to the court on 28th May, 2003 and Mr. McLachlan on behalf of Ms. Foley submitted that there were a number of remaining concerns unaddressed or unresolved by the reports so that the court should review the matter.  For reasons which I published on 24th June, 2003, I ordered that a further report be prepared pursuant to section 82.   The reasons of 24th June, 2003 suggested that some information as to Calvin’s progress at school should have been provided along with details of the retention of an advocate for the child to assist in the provision of facilities and supports necessary to secure Calvin’s future welfare together with information about a number of other matters relevant to Calvin’s welfare.   Accordingly, a further order under section 82 was made on 24th June, 2003 calling for a further report which, in the event, was furnished to the Court on 28th November, 2003.

6. The report of 28th November, 2003 has not found favour with Ms. Foley, Calvin’s guardian ad litem.   Its shortcomings are enumerated in Mr. McLachlan’s letter to the Registrar of 28th January, 2004.   In that letter, Mr. McLachlan points out that, although the previous report indicates Calvin’s need of speech therapy and occupational therapy, there is no indication of any proposed professional intervention.   Furthermore, the report raises concerns as to the stability of Calvin’s accommodation and Mr. McLachlan detected some failure of the Department of Community Services on the one hand and the Department of Aging, Disability and Home Care on the other to reach agreement as to which of them should maintain responsibility for various aspects of Calvin’s care. Mr. McLachlan is concerned that the report of 28th November, 2003 fails to provide adequate information as to Calvin’s educational progress and leaves unresolved matters to do with his sexually intrusive behaviours and anxiety and, in his letter, he raised the matter of Calvin’s contact to his mother and suggested that that the attitude of the Department of Community Services to that matter is “punitive” and that inadequate arrangements have been made with regard to that contact.

7. The guardian ad litem now seeks an order under section 82 calling for the provision of an appropriate report on or before the first of March of each of the five years until Calvin shall have attained the age of eighteen years and the matter now available for determination relates to the scope of section 82 and the limits of the Court’s power to supervise the care and welfare of a child or young person after a case has been determined and “final” care orders have been made and a secondary issue was raised as to whether and for how long the appointment of a child’s guardian ad litem survives the making of those “final” care orders.   In brief, Mr. McLachlan for Ms. Foley submitted that, subject to a specific revocation of his or her appointment, the guardian ad litem remains in place indefinitely with the same status, entitlements and responsibilities as any other party. On the principal issue, he submitted that the “rolling” reports which he seeks are a proper application of the Court’s power under section 82 directed to effecting a judicial oversight of the implementation of the court’s orders.  On the other hand, Ms. Howard on behalf of the Director-General of the Department of Community Services submitted that the operation of section 82 is properly limited, once final care orders have been made, to providing the court with information “concerning the appropriateness of orders made” and must not be allowed to amount to a licence for close judicial supervision of persons in the parental responsibility of the Minister.   

8. There was no argument advanced by Ms. Howard attacking the standing of the guardian ad litem to bring this matter to the court in the place of the child.   It is not entirely clear when the standing of a guardian ad litem terminates.   Clearly, it can survive the making of final orders so that the guardian might be the moving party in an appeal and Mr. McLachlan submits that it continues so as to allow the guardian to bring the present proceedings under section 82.  There being no contrary argument put on behalf of the Director-General, I have no difficulty in accepting the guardian’s participation to date.   
9. Once a report under section 82 is to hand, the court, if not satisfied that proper arrangements have been made for the care and protection of the child or young person, may order that the case be brought before it so that the existing orders may be “reviewed.”  But, because section 61 provides that only the Director-General may initiate an application under Chapter 5 and because the only exception to that limitation appears to be an application under section 90 for rescission or variation of a care order, the decision to re-list under section 82(2) is perhaps not a matter in which a formal application by one or other party would be appropriate.    It would follow that a decision in the present case as to whether or not the court is dissatisfied with the report of 28th November, 2003 and whether or not the care orders in this case should be brought before the court for a review is one entirely for the court and matters of the standing of parties do not really arise.

10. It is not at all uncommon to see final care orders accompanied by orders pursuant to section 82 calling for a number of reports to be furnished to the court perhaps six months and then eighteen months from the date of the orders, and neither Mr. McLachlan nor Ms. Howard has taken up the burden of arguing that the section allows for one and only one report in any given case.   It does seem that section 82 contemplates that the order calling for the reports will be made in the context and at the time of the making of care orders but I think there will be circumstances in which orders under section 82 may be made other than at the time that care orders are being made.   For instance, where a report is handed to the court which is so inadequate as to fail properly comply with the requirements of the section 82 order which authorised it or, again, where a report leaves the Children’s Court unsatisfied that proper arrangements have been made for the care and protection of a child or young person, I think the power of the court will extend to ordering that a further report be provided and, if that later order is said to be an exercise of power under section 82, I doubt that any complaint could properly be made.  

11. There is no definition or description of the “review” which, pursuant to section 82(2), might be instituted if the court which receives the report is not satisfied that proper arrangements have been made for the care and protection of the child or young person. There have been decisions of the Children’s Court that the power to review means that the court is “at large” and may do whatever it could have done when the matter was first decided.   In the matter of Calvin [2003] CLN 6 at page 11, I took that quite robust view of  the meaning of the term “review” in section 82(2) and thought that, in such circumstances, the court is “at large” and free, in a proper instance, to re-open the case and perhaps substitute fresh orders from those seen as having failed although, in Calvin’s case, the review took the form of merely ordering a further report.   That robust view is based on the obvious intention of the legislature that there be some degree of monitoring by the court of its parenting orders.    

12. The other view is that the court’s power in the event that a section 82 report leaves it dissatisfied is to “review” the orders in the sense of expressing that lack of satisfaction and the reasons underlying the dissatisfaction to the parties and then leaving the matter to them.   According to that view, if the report of 28th November, 2003, leaves Mr. McLachlan’s client or any other party dissatisfied, his or her recourse is to seek leave for a rescission or variation under section 90.  This view is based on the failure of the legislation to specify in any detail just what is meant by “review” and the doubts many will hold that Parliament, by so skimpy and vague a provision as section 82(2), intended so significant a grant of power as to allow the court, more or less of its own motion, to reopen matters even if the parties themselves show no interest in so doing.

13. Turning to the present case, even if the court really is “at large” then, in the exercise of my discretion, I would not be prepared to order the succession of reports which Mr. McLachlan advocates.  It may be that there are defects in the Minister’s care of Calvin but it seems to me that, if such be the case, they are unlikely to be cured by more reports.   The “shortcomings” of the Minister’s performance, if such they be, are as well known to the other parties to the proceedings including Mr. McLachlan’s client as they are ever likely to be and those parties are free to consider their positions under section 90.  I will do nothing to inhibit the guardian ad litem or any of the parties to this case to seek leave under section 90 to bring an application for rescission or variation but, in the exercise of my discretion, I am not presently prepared to order a further report or otherwise to take the matter further. 
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